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BACKGROUND AND PURPOSE

The Comprehensive Trade Policy Reform Act of 1986 contains a
fundamental restructuring of American trade policy to respond to
the disastrous decline in the nation’s balance of trade and interna-
tional competitiveness. During the past four years, the United
States has accumulated a total merchandise trade deficit of almost
$400 billion. The trade deficit nearly quadrupled between 1982 and
1985. Our current account balance deteriorated from a $6 billion
surplus in 1981 to a nearly $110 billion deficit in 1985. The United
States has now become a net debtor nation for the first time since
World War I, and if present trends continue our net external debt
will exceed $500 billion by 1990.

CHANGES IN THE WoRLD EcoNomy

These facts are now well known by most in economic policy-
making circles. There has, however, been considerable debate over
the causes of this chaotic situation and the long-range conse-
quences for United States competitiveness and the U.S. economy in
general. The Committee believes that a careful examination of the
causes and consequences of these developments leads to a single, ir-
refutable conclusion; the nation’s present policies for managing our
foreign trade and maintaining the competitiveness of our indus-
tries are fundamentally ill-equipped to handle the changing dy-
namics of the world economy. Structural imbalances in the trading
system are causing the most extreme tensions since World War II,
both internationally and within broad sectors of our own society.
The very manner in which most nations conduct their trade poli-
cies has changed dramatically in the past two decades. Powerful
new economies are emerging throughout the world with aggressive
government assistance to promote their goods on world markets.
This reliance on mercantilist economic philosophies, aided by great-
er access to new technologies, has turned many nations into over-
sight trading powers.

The major difference between today’s global economy and that
which prevailed in the early years of the GATT trading system is
that new forms of government practices and policies once unfamil-
iar to the United States are now commonly accepted. Today, an in-
creasing number of governments believe that the road to economic
success leads not through the free market, but through a new form



3

of mercantilism which includes: systematic denial of reciprocal
market access; government-led development of new technological
and industrial capacity; and encouragement of trade surpluses
through subsidization of exports and restriction of imports.

THE U.S. RESPONSE—INADEQUATE AND ROOTED IN THE PAST

Throughout these changing times, the United States has clung to

a fundamental belief in the post-war trading order and the benevo-
lent policies more suited to an earlier era. Our government has
found it distasteful to reorient itself toward tougher negotiating po-
sitions and better management of our trade problems. The inability
of the United States during the past four years to control the disas-
trous appreciation of the dollar or to promote adjustment in indus-
tries swamped by foreign competition are but two symptoms of the
basic deficiencies in our policymaking apparatus.
. The Committee recognizes that the growth in our trade deficit is
not merely attributable to unfair trade practices in their narrowest
sense nor to inequities among respective nations’ trade policies.
The appreciation of the dollar resulting from basic mistakes in
fiscal policies, the world debt crisis, and the stagnation of many
economies relative to the United States during this period all
played major roles. But the fact is that world markets have been
lost, domestic market shares have declined, America’s share of
world industrial and agricultural production has plummeted, and
yet- we have no concerted set of policies or initiatives to deal with
this realignment of U.S. economic power. We assume that it is tem-
porary, that it will change when the dollar drops or other favorable
developments occur. In fact, many of these conditions are unlikely
to change absent affirmative steps by the United States.

Many of the necessary changes must be the subject of other legis-
lation drawn by other Committees. Reduction of budget deficits,
promotion of exchange rate stability, stimulation of exports, and
assistance to debtor nations through mechanisms to promote finan-
cial stability, are all vital. The Committee supports the work of
other Committees responsible for managing such legislation, and
-appreciates the efforts of the House leadership to consolidate these
separate actions into one comprehensive piece of legislation.

However, a central element of our current problem is the lack of
a coherent strategy to address flaws in the trading system. Within
the Executive branch, there are conflicts among various agencies
that go unresolved. No single voice speaks for U.S. trade policy—
-either to Congress or to our trading partners. Trade negotiations
are conducted on an ad hoc basis in response to pressures which
are more political than commercial in nature. Importing interests
have developed an entire industry in exploiting deficiencies in U.S.
trade laws, their efforts aided by a weakened and poorly managed
Customs Service. Import relief laws have been used only sparingly,
and our unfair trade laws have been interpreted as narrowly as
possible, making these mechanisms virtually unseless in resolving
trade disputes. While the Committee acknowledges recent efforts
by this Administration to address some of these problems through
tougher bilateral actions, these responses came only after enor-
mous political pressures had developed and are relatively minor in
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relation to the overall problem. They do not demonstrate a system-
atic approach to the new realities of the world trading system. ‘

At the same time that our competitors are taking steps to
strengthen their industrial and agricultural growth, the United
States allows “world market conditions” to dictate the configura-
tion of these sectors of our economy. The result: we fail to recog-
nize or deal realistically with the effects of global economic change.
Manufacturing jobs are being lost; a total decline of over 1.7 mil-
lion since 1981. The depression in our farm economy is staggering;
roughly half a million farm foreclosures since 1981. Unemployment
in key industrial areas remains unacceptably high, with no real off:
setting policies to promote stable adjustment. Qur workers and
communities are being asked to pay the costs of changes brought
upon them by world competition, while the Federal Government
does little to control those changes. - ‘

The ultimate result of these deficiencies has been an unending
torrent of legislation sought by nearly every sector of American
business, including agricultural interests, to obtain relief from im-
ports or to force some form of action against foreign trade barriers.
In the past three years, the Committee has been inundated with
such bills, and they now number in the hundreds rather than the
teens as was formerly the case.

The Committee has generally resisted these pressures for sector-
al protectionism wherever possible. In some cases it has approved
such legislation with great reluctance.

There is now a diminished consensus for traditional U.S. free
trade policies within the American business community and among
the general public. The pressures on Congress described above are
symptomatic of this fact. This is a direct result of perceived inad-
equacies in our ability to deal squarely with the new mercantilism
or to recognize the implications of living in a world economy. In
order to restore confidence, Congress must reassert the fundamen-
tal precepts of policies articulated in trade legislation since the Re-
ciprocal Trade Agreements Act of 1933: fair trade rules based on
market principles; reciprocal access enforced through bilateral and
multilateral agreements; promotion of U.S. competitiveness; and
protection of U.S. industries and workers from rapid changes in
their terms of trade.

THE Purprosk oF H.R. 4750

The Comprehensive Trade Policy Reform Act seeks to modernize
U.S. trade policy to deal in a generic manner with the multitude of
problems cited above. Its basic purposes: to address growing areas
of government intervention such as foreign industrial targeting; to
toughen U.S. responses to foreign trade barriers that violate trade
agreements; to promote, through tough negotiations, foreign
market access for highly competitive elements of our economy—
such as telecommunications and intellectual property—in cases
where our trading partners do not maintain the same fundamental
fairness and openness as does the United States; to reduce the ex-
cessive bilateral trade surpluses of countries that rely on systemat-
ic unfair trade policies; to regulate new forms of injurious dumping
and subsidies; to promote adjustment in connection with import
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relief through the development of business-labor-government ad-
justment plans; to set forth negotiating objectives and authority
which will enable us to fight for a strengthening of international
trading rules; and to end the chaos in U.S. trade policymaking by
creating a single, central voice for coordinating and administering
such policies—the United States Trade Representative.

Way H.R. 4750 Is NECESSARY

Some might question whether it is really essential to restructure

our basic trade policies at a time when general economic conditions
seem favorable. It is true that real economic growth during 1985
and the first quarter of 1986 has averaged 2.7 percent, and that in-
terest rates and inflation are down. However, these positive signs
belie a clear and present danger confronting this country. Huge
budget deficits and the accumulation of a large foreign debt will
eventually lead to serious problems and unwelcome choices. The
larger that foreign debt becomes, the more difficult will be the task
for the United States to repay it through future trade surpluses. A
$500 billion debt by 1990 (which the Federal Reserve Bank of New
York has indicated is a very likely occurrence) means that the
United States will have to maintain a trade surplus of about $40
billion simply to pay the interest on our foreign debt and avoid a
further worsening of our current account deficit.
_ Yet the weakening of our industrial and agricultural sectors rel-
ative to world-wide competition will make it increasingly difficult
to obtain such favorable terms of trade and may in fact make it
impossible to generate a trade surplus without our resorting to
wholesale protectionism. Many of the markets already lost to U.S.
firms will be jealously protected by our foreign competitors—pro-
tected, if necessary, with the help of government resources. Most of
our trading partners are now accustomed to running large and per-
sistent trade surpluses with the United States, and they may
invoke extreme measures to protect that advantage even in the
face of a weakened dollar. Many will resort to further government
subsidies, greater home-market protection, exchange rate manipu-
lation; and other trade distorting practices to defend their national
economic interests. Unless the Congress forces negotiations and ac-
tions utilizing the natural leverage of our massive internal mar-
kets, our economic weaknesses will eventually become so endemic
as to make such negotiations more difficult and less successful.

CoNcLUSION

HR. 4750 is necessary because current national policy is ill-
equipped to bring about changes in our trade relations. Qur trade
policies are weak, a fact well understood and even relied upon by
our trading partners. We still trade commercial advantages for
military or foreign policy objectives, even where it is clear that
such actions weaken us badly. The Administration’s interpretation
of the trade laws shows a slavish devotion to rules of the GATT
which few of our trading partners take as seriously.

The Committee is aware that some provisions of the bill will be
criticized for going beyond the scope of international understand-
ings. These criticisms, however, ignore the basic dilemma confront-
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ing us in international trade: our competitiveness is being under-
mined by policies and practices which the rules of GATT and other
agreements do not adequately discipline. The United States must
play a leadership role in revising and strengthening international
trade rules so that they can truly govern the conduct of free trade.
Today, however, we must demonstrate to our trading partners that
we will protect our national economic interests until such disci-
pline exists.

Ultimately, the trade policy of this country should be designed to
ensure economic prosperity, to guarantee a stable industrial and
agricultural base, to promote a competitive world economy in
which American workers and firms have fair opportunities to com-
pete. The Committee believes that H.R. 4750 furthers those goals in
a manner consistent with the principles of free and open trade.
This legislation is a recognition of the fact that our Federal govern-
ment bears an obligation to protect the rights of its industries and
workers in a highly mercantilist world economy. That obligation
cannot be discharged by ignoring the difficult decisions. It must be
met through strong, assertive actions which will guarantee fair and
reciprocal trade around the world.

SUMMARY OF H.R. 4750, THE COMPREHENSIVE TRADE
POLICY REFORM ACT OF 1986

H.R. 4750 as ordered reported by the Committee on Ways and
Means consists of three titles: Title I contains extensive amend-
ments to U.S. trade laws and includes negotiating authority and
objectives for a new round of trade negotiations; Title II includes
over 60 miscellaneous trade and tariff issues covering duty suspen-
sions, duty-free measures, classification changes and customs relat-
ed non-tariff matters; Title III provides for the implementation of
the Nairobi Protocol to the Florence Agreement.

TiTLE I—TRADE LAW AMENDMENTS

Subtitle A—Enforcement of U.S. Trade Agreement Rights and
Responses to Foreign Trade Practices

Chapter 1-—Amendments to the Trade Act of 1974

SECTION 111. REFERENCES TO THE TRADE ACT OF 1974

Section 111 provides that, unless otherwise specified, all refer-
ences in this chapter are to the Trade Act of 1974.

SECTION 112. DETERMINATIONS REQUIRING ACTIONS

Section 112 required that in cases involving foreign violations of
trade agreements or other “unjustifiable” practices, the President
must retaliate in an amount equivalent in value to, and necessary
to eliminate fully, the foreign burden or restriction (the form of re-
taliation would be at his discretion). The President is also required
to report to Congress on each action. No retaliation would be re-
quired however, if:

(1) The GATT determines the practice is not a violation of
U.S. rights or does not deny trade agreement benefits.
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(2) The foreign government has agreed to eliminate or phase-
out the practice or has agreed to eliminate or phase-out the
practice or has agreed to a satisfactory imminent solution of
the burden or restriction of U.S. commerce.

(3) If neither of the above can be achieved, the foreign coun-
try has agreed to provide satisfactory full compensatory trade
benefits.

(4) The President determines such action is not in the na-
tional economic interest, because economic interests would be
more adversely affected it action were taken than if not, and
he reports the reasons to the Congress.

This section also adds specific authority to remove or deny duty-
free treatment under the Generalized System of Preferences (GSP)
with respect to a country or on certain products as a section 301
action. Further, it amends the definition of “unreasonable” acts,
policies, or practices actionable under section 301 to include:

(1) The denial of internationally-recognized worker rights;
and

(2) Toleration of cartels.

With respect to cases involving ‘‘unreasonable” or “discriminato-
ry practices” which do not violate U.S. rights, the President would
retain discretionary authority to retaliate.

Finally, section 112 requires the President to take into account
the likely impact on agricultural exports of imposing section 301
import restrictions.

SECTION 113. EXPORT TARGETING

Section 113 provides a discipline for injurious export targeting.
Section 301 would specifically apply to cases where imports or sales
in the United States subject to export targeting cause, or threaten
to cause, material injury to the domestic industry. The USTR is re-
quired to determine whether export targeting exists and the ITC
must make an injury determination and report its finding to
USTR, both within 6 months after the investigation is initiated.

Presidential action is mandatory in cases of injurious export tar-
geting, but the President has discretion as to the form of action
that must be taken to eliminate the policy or practice, and/or to
fully offset the injurious effects of such targeting. Actions could in-
clude—(1) retaliation in an amount equivalent in value and neces-
sary to eliminate fully the burden or restriction; (2) agreements by
the foreign country to solve the burden or restriction or to provide
compensatory trade benefits; (3) administrative actions or proposed
legislation to restore or improve the industry’s international com-
petitive position; and (4) a combination of these actions. Action
must reflect, to the extent possible, the full benefit level of the tar-
geting policy or practice over the period it has an effect.

SECTION 114, INVESTIGATORY PROCEDURES

Section 114 adds investigation procedures relating to the obtain-
ing and use of information from foreign countries. It also provides
for consultations with affected domestic interests (firm, worker,
consumer, export) prior to foreign consultations and dispute settle-
ment and prior to recommendations on action, including consulta-
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tions with industry and labor about action in injurious targeting
cases.

SECTION 115. MANDATORY INITIATION OF CERTAIN INVESTIGATIONS BY
USTR

Section 115 requires USTR to self-initiate an investigation within
90 days after identifying in the annual trade barrier report a for-
eign act, policy, or practice which has a significant adverse impact
on U.S. exports and which is a likely violation of U.S. rights, if (1)
consultations with domestic interests affected determine that sec-
tion 301 negotiations will likely result in expanded export opportu-
nities for U.S. products; (2) U.S. exports would not suffer significant
adverse effects because of displacement in export markets, retalia-
tion, or mirror procedures; and (3) self-initiation is in the U.S. eco-
nomic interest. '

SECTION 116. RECOMMENDATIONS FOR PRESIDENTIAL ACTION BY TRADE
REPRESENTATIVE

Section 116 amends section 304 to transfer to USTR from the
President the authority to make determinations of whether foreign
practices meet section 301 criteria and requires that such determi-
nations be made; the President would retain the authority to
decide and implement actions, based on USTR recommendations. '-

This section also reduces and imposes time limits for action. It
requires USTR determinations on whether an act, policy, or prac-
tice is actionable under section 301 and recommendations to the
President on actions, if any, within a maximum of 9 months, or 11
months in cases of injurious export targeting. This time period may
be extended up to 8 months if additional time is needed before for-
eign consultations to prepare the international case. Further, it re-
quires the President to decide and implement any action within 30
days thereafter (with a possible 3-month extension if substantial
progress is being made toward a satisfactory solution or the peti-
tioner requests delay).

SECTION 117. MODIFICATION AND TERMINATION OF ACTIONS

Section 117 would create a new section 307 of the Trade Act
adding modification and termination, and compensation authority.
It allows modification or termination of section 301 retaliation if
the GATT subsequently finds the foreign practice is not illegal, the
practice is eliminated, or retaliation is ineffective based on a USTR
biennial review and recommendation, after consultation with do-
mestic interests. Section 175 of the Act amends section 123 of the
Trade Act to authorize compensation to foreign countries if section
301 retaliation violates GATT.

SECTION 118. BARRIERS TO MARKET ACCESS

Section 118 amends section 181(b)1) of the Trade Act to require
reports provided for therein on foreign trade barriers to be submit-
ted to the Committee on Foreign Affairs as well as the Committee
on Ways and Means and to require that such reéaorts identify bar-
riers that had a significant adverse impact on U.S. exports.
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SECTION 119, MANDATORY ACTION AGAINST FOREIGN COUNTRIES
HAVING EXCESSIVE AND UNWARRANTED TRADE SURPLUSES WITH THE
UNITED STATES

Section 119 adds a new section 311 to the Trade Act, Mandatory
Negotiations and Actions. Regarding Foreign Countries Having Un-
warranted Trade Surpluses with the United States. The prov1smn
requires an annual ITC determmatlon as to whether any ma_]or
US. trading partner” maintains an “excessive trade surplus,” as
defined by the new section. The first determinations would be due
2 months after enactment.

The section requires a USTR determination, w1thln 15 days after
the ITC determmatlons as to whether any “excessive surplus’
country maintains a pattern of unjustifiable, unreasonable, or dis-
criminatory trade policies or practices that have a significant ad-
verse effect on United States commerce and contribute to the ex-
cessive surplus of that country.”” This determination would be
based on findings and determinations from a variety of sources.

If the USTR’s determination is affirmative, the foreign country is

placed on a list of countries with “excessive and unwarranted bilat-
eral trade surpluses” and is subject to negotiations and actions
aimed at achieving “surplus reduction goals”. These goals would be
ag follows: for 1987—a 10 percent reduction below the 1985 surplus;
for 1988—a 10 percent reduction below the 1987 surplus; for each
subsequent year through 1990, a further 10 percent reduction.
Countries may be removed from the list at any time if they no
longer maintain excessive trade surpluses or a pattern of unjustifi-
able, unreasonable, or discriminatory trade policies.
- New section 311 further requires the USTR to negotiate within
two months (with a possible two month extension) an agreement
with the country concerned which would achieve the surplus reduc-
tion goals. If such negotiations are unsuccessful, Presidential action
is required. The President may select from a broad range of possi-
ble actions which he considers necessary or appropriate to achieve
the surplus reduction goals. These actions may include a broad
range of trade measures, including suspension of trade agreements,
quotas or tariffs, or negotiation of agreements, including orderly
marketing agreements. Any such action is subject to the waivers
described below.

Finally section 119 allows the President to reduce the surplus re-
duction goals for a country with balance of payments difficulties
and to waive the use of actions if he determines they would cause
substantial harm to the U.S. economy. Congress is given 90 days to
override any such waivers.

SECTION 120. CONFORMING AMENDMENTS AND EFFECTIVE DATE

Section 120 simply contains conforming amendments and the ef-
fective dates for the provisions in chapter 1.



10

Chapter 2—International Trade in Telecommunications Products
and Services

SECTION 121. SHORT TITLE

‘Section 121 states that the short title is “The Telecommuriica4
tions Trade Act of 1986.” ' v

SECTION 122. FINDINGS AND PURPOSES

Section 122 sets forth a number of findings and purposes with re-
spect to international trade in telecommunications products and
services. ’

SECTION 123. NEGOTIATING OBJECTIVES

Section 123 sets forth six primary and seven secondary negotiat-
ing objectives for the purposes of section 124,

SECTION 124. INVESTIGATION OF FOREIGN TELECOMMUNICATIONS TRADE
'BARRIERS

Section 124 requires a USTR investigation of foreign trade bar-
riers to telecommunications exports and a determination within six
months as to whether the barriers deny fully competitive foreign
market opportunities to U.S. firms. Petitions by interested parties
and self-initiation also may prompt an investigation and final de-
termination. The USTR may exclude countries if their market is
not substantial. This section also requires the USTR to establish
specific primary and secondary negotiating objectives which should
be pursued in subsequent negotiations with foreign countries iden-
tified during the USTR’s investigation. It also requires reports to
Congress.

SECTION 125. ACTION BY THE PRESIDENT IN RESPONSE TO
INVESTIGATIONS BY TRADE REPRESENTATIVE

Section 125 requires the President to negotiate with countries
identified under section 124 for the purpose of entering into agree-
ments which achieve the objectives laid out by the USTR under
section 124. If an agreement is not reached, the President is re-
quired to take certain countermeasures within a time certain (from
18 months to 3% years, depending upon subsequent Presidential
decisions and Congressional action) in order to achieve the objec-
tives. He is given a broad selection of options for such action.

SECTION 126, REVIEW OF TRADE AGREEMENT IMPLEMENTATION BY
TRADE REPRESENTATIVE

Section 126 provides that if, on the basis of annual reviews, the
USTR determines that a country is not in compliance with its tele-
communications agreement or otherwise denies fully competitive
market opportunities under the agreement, the USTR must take
action to offset the violation and restore the balance of concessions.



11

SECTION 127. CONSULTATIONS

" Section 127 sets forth requirements for consultation by the Presi-
dent and the USTR with Congress, the private sector, and various
departments and agencies.

SECTION 128. GENERAL TRADE AGREEMENT AUTHORITY

Section 128 provides the President with 3% year negotiating au-
thority subject to “fast-track’” Congressional implementation of
agreements. .

SECTION 129. COMPENSATION AUTHORITY

Section 129 provides compensation authority in the event that re-
taliatory actions taken by the President or the USTR are found to
be GATT-illegal.

SECTION 130. DEFINITION OF TELECOMMUNICATIONS PRODUCT

 Section 130 defines telecommunications products in terms of
tariff schedule (TSUS) numbers.

SECTION 131. INTERNATIONAL OBLIGATIONS

Section 131 specifies that nothing in the Act shall be construed
to require action inconsistent with U.S. international obligations.

Subtitle B—Relief From Injury Caused by Import Competition,
Subsidies, Dumping, and Other Unfair Trade Practices

Chapter 1—Relief From Injury by Import Competition

SECTION 141. IMPORT RELIEF

Section 141 amends Chapter 1 of Title II of the Trade Act (com-
monly referred to as section 201) in a number of important re-
spects. It transfers the ultimate decisionmaking authority under
section 201 from the President to the USTR. It also provides for
preparation of an industry adjustment plan by an adjustment advi-
sory group. Upon the request of a petitioner, an industry adjust-
ment advisory group, which is composed of representatives of labor,
management, consumers, communities, and appropriate Federal
Government officials is appointed by USTR to consider and submit
an adjustment plan for the industry as a whole. Such plan should
set forth an assessment of the problems facing the industry and a
strategy for enhancing its long-term international competitiveness.
The plan is to be submitted to the ITC within 120 days of the intia-
tion of the investigation.

If a plan is submitted to the ITC, and the ITC finds serious
injury, it is required to take the plan into account in determining
the appropriate remedy for the injury. In determining whether to
provide import relief, the USTR must take into account any adjust-
ment plan submitted by the advisory group, and may condition the
provision of import relief on compliance with such elements of the
plan as the UUSTR deems appropriate.
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The USTR is also authorized to obtain confidential information
from firms and unions in the domestic industry to ascertain how
they plan to implement the adjustment plan. The failure to submit
a plan, or the failure to request the establishment of an advisory
group, may not be factor in any determination by ITC or USTR.

The amended version of section 201 also authorizes temporary
emergency import relief for perishable products if the Secretary of
Agriculture determines within 20 days that such relief is warrant-
ed, and such determination is not overridden by the USTR, and au-
thorizes provisional import relief (suspension of liquidation and ret-
rogcttivity of any relief granted by USTR) if critical circumstances
exist.

Other provisions require (1) the ITC, in its report to USTR, to es-
timate the effect of the recommended relief on consumers and on
domestic competition; (2) the USTR to consider, among other fac-
tors, the impact of import relief on U.S. agricultural exports in de-
termining whether, and to what extent, to provide import relief; (3)
the ITC to report annually, beginning the second year of import
relief, on the efforts made by the domestic industry to adjust to
import competition; and (4) that revenues collected from duties of
auctioning of quotas to be deposited in an Adjustment Assistance
Trust Fund, to be used for the trade adjustment assistance pro-
gram.

SECTION 142. ADJUSTMENT ASSISTANCE TRUST FUND

Section 142 establishes an Adjustment Assistance Trust Fund, for
revenues generated by import relief granted under section 201, and
by auctioning of import licenses (as authorized under current law).
Such revenues will be earmarked for use in the trade adjustment
assistance program.

SECTION 143. EXPEDITED CONSIDERATION OF PETITIONS FOR
ADJUSTMENT ASSISTANCE

Section 143 provides that an affirmative injury determination by
the ITC automatically triggers expedited consideration of petitions
for trade adjustment assistance (whether or not USTR ultimately
provides import relief) for workers and firms within the injured in-
dustry, for a period of three years after the ITC injury determina-
tion.

SECTION 144. MARKET DISRUPTION

Section 144 amends section 406 of the Trade Act of 1974 in sever-
al respects to allow for consideration of dumping and subsidy prac-
tices with respect to products from nonmarket economy countries.
It replaces the requirement that imports be increasing “rapidly”
with the requirement (currently in section 201) that imports be in-
creasing (either absolutely or relative to domestic production). It
lowers the causation test from “significant cause of material
injury” to “important cause of material injury.” In determining
market disruption, the ITC is required to consider a number of fac-
tors, including the volume of imports, the effect of imports on U.S.
prices, the impact of imports on U.S. producers (all factors current-
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ly used in determining material injury) as well as evidence of dis-
ruptive pricing practices, or other efforts to unfairly manage trade
patterns. It requires the ITC to cumulate imports from two or more
nonmarket economies subject to investigation where appropriate.
Finally, it authorizes a variable tariff remedy, based on a compari-
son of average domestic producer prices and average import prices.

Chapter 2—Amendments to the Countervailing and Antidumping
Duty Laws

SECTON 151. REFERENCE

All references in this chapter, unless otherwise specified, are to
the Tariff Act of 1930.

SECTION 152. PROCESSED AGRICULTURAL PRODUCTS

Section 152 provides special factors for the ITC to consider in -
cases involving imports of processed agricultural products. In defin-
ing the domestic industry, ITC would consider whether the proc-
essed agricultural product is produced from a raw agricultural
product through a single continuous line of production, and wheth-
er there is a substantial coincidence of economic interest between
the raw product producers and the processed product producers. If
the investigation relates to imports of both a raw product and a
processed product, then ITC shall consider the likely diversionary
effect of duties imposed on one product but not the other.

SECTION 153. DEFINITION OF DOMESTIC SUBSIDY

Section 153 clarifies the list of actionable domestic subsidies to
cover the provision of capital, loans, loan guarantees, goods or serv-
ices at preferential rates or on terms inconsistent with commercial
consideration. ¢

SECTION 154. MATERIAL INJURY AND THREAT OF MATERIAL INJURY

Section 154 makes several changes in section 771(7) to the mate-

rial injury and threat of material injury standards. First of all it
requires the ITC, in determining material injury and (to the extent
practicable) threat of material injury, to cumulate the impact of
imports from two or more countries, if such imports were subject to
either countervailing duty or antidumping investigations within
the past 12 months.
. Further, it provides additional factors for the ITC to consider in
determining whether there is a threat of material injury by reason
of dumped or subsidized imports: (a) foreign export targeting, (b) di-
version of exports to the U.S. market, and (c) repeated dumping in
world markets, as evidenced by antidumping findings in other
GATT countries. Finally, it clarifies the material injury standard
as it applies to fungible goods so that price leadership, price de-
clines in other markets, the fact that producers also import or the
fact that producers are profitable cannot be the sole basis for a
negative determination.
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SECTION 155. RESOURCE INPUT SUBSIDIES

Section 155 amends the definition of subsidy in section 771(5) of
the Tariff Act of 1930 by explicitly including “resource input sub-
sidies” among the list of government programs subject to counter-
vailing duties. The bill would clearly establish that a subsidy exists
when a government, acting through a controlled or regulated
entity, sells an input product or sells or grants the right to remove
or extract an input product to domestic industries at a price that is
below market value for such input or removal right. The subsidy
would only exist if the resource component constitutes a significant
portion of the total production costs of the final manufactured
product and, for input products, if the controlled domestic price of
such input product is not freely available to U.S. producers for
export to the United States. The provision would authorize a coun-
tervailing duty against the final manufactured product, but only if
imports of such product cause or threaten to cause material injury
to U.S. producers of the like product.

The subsidy would be measured by the difference between the do-
mestic price for such resource input product or removal right and
the fair market value of such product or removal right and the fair
maket value would be the price that, in the absence of government
regulation or control, a willing buyer would pay a willing seller for
that product from that country in an arms-length transaction. To
assist the administering authority in calculating the fair market
value of input products and removal rights, the legislation provides
non-exhaustive lists of factors to be taken into account. Finally, in
calculating the domestic price and fair market value of an input
plro:ilu(;:t, costs incidental to transportation and handling are ex-
cluded.

SECTION 156. DIVERSIONARY DUMPING

Section 156 adds a diversionary dumping provision to the anti-
dumping law, which requires the Department of Commerce, if it
determines that diversionary dumping is occurring, to take into ac-
count, in determining the foreign market value of the merchandise
under investigation, an amount equal to the benefit bestowed on
the foreign merchandise from such diversionary dumping. The pro-
vision covers any foreign material or component that is dumped
into a third country market and then incorporated into a product
which is imported into the United States. For diversionary dump-
ing to occur, the material or component must have been the subject
of a previous antidumping investigation and either be currently
subject to an antidumping duty order or be subject to a termina-
tion or suspension agreement. As under present law, this provision
would require a finding that the merchandise being imported into
the United. States—which contains the dumped components—is
causing or threatening material injury to a domestic industry.

SECTION 157. DOWNSTREAM MONITORING

Section 157 provides new procgdures to monitor the diversionary
impact of significant antidumping and countervailing duties on
component products on imports of downstream products. Commerce
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would determine which downstream products are appropriate to be
monitored, and ITC would monitor levels of trade in these products
and provide quarterly reports.

SECTION 158. PRIVATE REMEDY FOR INJURY RESULTING FROM DUMPING

Section 158 provides injured parties with the right to bring suit
in the Court of International Trade for damages for the economic
loss sustained by reason of the importation and sale at less than
fair value of merchandise which has been the subject of a final
dumping order.

SECTION 159. MISCELLANEOUS AMENDMENTS

Section 159 contains several miscellaneous amendments to Title
VII relating to antidumping and countervailing duties. Included
are provisions which (1) prohibit any U.S. Government purchases of
dumped or subsidized merchandise from being exempt from anti-
dumping or countervailing duties; (2) amend procedures for disclo- -
sure of confidential information under administrative protective
order; (3) prohibit antidumping and countervailing duties paid on
imported merchandise from being eligible for refund under draw-
back provisions; and (4) require submissions from parties involved
in an antidumping or countervailing duty proceeding to be certified
as to their accuracy.

Chapter 3—Intellectual Property Rights

SECTION 161. CONGRESSIONAL FINDINGS AND PURPOSES

Section 161 sets forth a number of findings and purposes with re-
spect to intellectual property rights.

SECTION 162. PROTECTION UNDER THE TARIFF ACT OF 1930

Section 162 makes a number of changes to improve the effective-
ness of intellectual property protection under section 337. Most im-
portantly it eliminates the injury requirement in intellectual prop-
erty rights cases (the domestic industry requirement is retained
with an expanded definition). It also shortens the time period for
issuance of temporary exclusion orders to 90 days after initiation
(an extension of 60 days is permitted for more complicated cases)
and clarifies that cease and desist orders may be issued “in addi-
tion to or in lieu” of exclusion orders and increases the penalty for
viola{:ions of such orders to “$100,000 or the domestic value of the
articles.” ‘

It also provides for the Commission to use default procedures
against persons who have been served with notice of proceedings
and fails to appear to answer a complaint in cases where the peti-
tioner seeks relief solely affecting that person.

In cases where a party who has previously found to have been in
violation petitiops the Commission, the burden of proof that he is
no longer in violation is on the petitioner and relief may be grant-
ed only on the basis of new evidence or on other grounds permissa-
ble under the Federal Rules of Civil Procedure. Other changes in-
clude providing procedures for treating confidential information
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submitted in section 337 cases; explictly authorizing the Commis-
sion to issue consent orders as the basis of settlement agreements
and allowing the Commission to prescribe sanctions for abuse of
discovery and abuse of process in section 337 cases.

SECTION 163. FOREIGN MARKET ACCESS REGARDING INTELLECTUAL
PROPERTY

Section 163 creates a mechanism to provide fair and equitable
access to foreign markets for products protected by U.S. intellectu-
al property rights whereby the USTR is required to (1) identify
“priority foreign countries” that deny fair and equitable market
access to such products; (2) negotiate improved market access with
such countries and, if unsuccessful within 2 years; (3) take such
action as he deems appropriate. '

SECTION 164. NEGOTIATING OBJECTIVES WITH RESPECT TO
INTELLECTUAL PROPERTY RIGHTS

Section 164 sets forth principal negotiating objectives for trade
agreements to improve foreign protection and enforcement of intel-
lectual property rights.

Subtitle C—Trade Negotiating Qbjectives and Authority

SECTION 171. REFERENCE TO TRADE ACT OF 1974

Section 171 provides that unless otherwise specified, all refer-
ences are to the Trade Act of 1974.

SECTION 172. OVERALL AND PRINCIPAL TRADE NEGOTIATING OBJECTIVES
OF THE UNITED STATES

Section 172 sets forth both overall and specific U.S. objectives for
trade negotiations. It establishes 3 overall objectives—fair and open
trade, reciprocity, and GATT reform. It also establishes a number
of specific negotiating objectives relating to matters such as— :

a. dispute settlements; _

b. subsidy rules, including agriculture, resources, upstream
inputs, third country export displacement, persistent use of
subsidies;

c. internationally-recognized worker rights;

d. dumping rules and procedures, including dumped inputs,
expedited procedures, third country market dumping, repeti-
tive dumping;

e. LDC graduation;

[ services;

&. investment;

h. agriculture;

i. MTN code expansion and improvements;

J. import safeguards;

k. countertrade/and offset requirements;

1. specific barriers; and

m. faster implementation and prompter balance of payment
action by countries with excessive current account surpluses;
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and greater trade-monetary policy and institutional coordina-
tion.

The section directs that such objectives are to be achieved
through multilateral agreements when feasible, but bilateral or
other agreements should be negotiated where more effective or ap-
propriate or if multilateral agreements are not feasible.

SECTION 173. EXTENSION OF TRADE AGREEMENT AUTHORITY

Section 173 extends existing nontariff agreement negotiating au-
thority under section 102, subject to “fast-track” Congressional ap-
proval and implementation and extends the President’s proclama-
tion authority for tariff agreements under section 101. The Presi-
dent may not proclaim duty reductions exceeding 60 percent unless
the duty is 5 percent or below or duty increases exceeding 20 per-
cent ad valorem or 50 percent above column 2 rates. Prenegotiation
hearing and advisory procedures and staging requirements apply.
Any duty modifications on import-sensitive articles ineligible for
GSP must be submitted to Congress for approval under the “fast-
track” procedure.

Nontariff and tariff authorities are extended for one year (until
January 3, 1989). However, if the USTR submits a report to the
Committees on Ways and Means and Finance at least 60 days prior
to expiration (i.e., by November 3, 1988) certifying that sufficient
progress has been made to justify continuation which is likely to
achieve the negotiating objectives, the authorities are automatical-
ly extended for two more years, until January 3, 1991,

SECTION 174. AGREEMENTS REGARDING NONTARIFF BARRIERS TO, AND
OTHER DISTORTIONS OF TRADE

Section 174 makes several changes in section 102. It links the
availability of the “fast-track” procedure for implementing nontar-
iff barrier agreements to Presidential action to request an interna-
tional monetary conference. It requires a Presidential determina-
tion that an agreement achieves the overall and specific negotiat-
ing objectives set forth in the bill and a statement explaining what
objectives it does or does not achieve. It further requires consulta-
tions with Congress and private sector reports on the achievement
of objectives.

The section requires the President to recommend application of
agreement benefits solely to signatory countries assuming obliga-
tions (i.e., conditional MFN) if appropriate and consistent with the
agreement.

The section also requires the Commissioner of Customs to pro-
mulgate rules and regulations for any bilateral trade agreements
to prevent transshipments of products subject to quantitative
import restrictions.

SECTION 175. COMPENSATION AUTHORITY

Section 175 adds compensation authority, if required by interna-
tional obligations, for section 301 actions, import restrictions im-
posed by legislation, or tariff reclassification.
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SECTION 176. TARIFF AGREEMENTS WITH CANADA

Section 176 grants the President 5-year authority to enter into
and to proclaim tariff agreements with Canada reducing or elimi-
nating duties on a specific list of tariff items.

SECTION 177. TIME FOR SUBMISSION OF CERTAIN REPORTS

Section 177 amends section 135(e) of the Trade Act to require
that reports from the advisory committees must address the extent
to which the negotiating objectives have been achieved and to re-
quire submission of such reports on the date of submission of the
draft implementing bill.

SECTION 178. NEGOTIATING OBJECTIVES REGARDING HIGH TECHNOLOGY
ACCESS

_Section 178 amends section 104A of the Trade Act to provide spe-
cific negotiating objectives to the President concerning access for
high-technology products.

Subtitle D—Functions of the United States Trade Representative

SECTION 181. TRADE POLICY FUNCTIONS

Section 181 amends section 141 of the Trade Act to strengthen
the role of the U.S. Trade Representative. It specifies that the
USTR has primary responsibility for developing and coordinating
implementation of international trade policy, international trade
negotiations, and trade policy guidance, and is principal trade
spokesman; USTR must consult with and be advised by the inter-
agency trade organization. It also specifies the agency membership
of the statutory interagency trade organization chaired by USTR to
assist the president and to advise the USTR.

SECTION 182. FAIR TRADE ADVOCATES BRANCH

Section 182 establishes a Fair Trade Advocates Branch in the
USTR to assist small business and any industry which would suffer
reprisals or other serious adverse economic impact by pursuing its
own case under section 337 or the countervailing duty or antidump-
ing laws. USTR would assist in preparing cases, act as an advocate
in proceedings, and pursue appeals.

SECTION 183. TRADE POLICY AGENDA

Section 183 requires USTR to submit an annual statement to the
Committees on Ways and Means and Finance setting forth trade
policy objectives and priorities, and actions and legislation to
achieve them. USTR is required to consult with the Committees on
objectives and their status.

Subtitle E—Miscellaneous Trade Law Provisions
SECTION 191. IMPORTS AFFECTING NATIONAL SECURITY

Section 191 imposes a 3-month time limit for national security
investigations by the Secretary of Commerce, with up to a three-
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month extension possible inextraordinarily complicated cases. It .
imposes a 30-day time limit, applicable to pending as well as pro-

spective cases, for the President to decide whether to restrict im-

ports that threaten the national security; he must proclaim action

with 15 days.

SECTION 192. REALLOCATION OF GSP BENEFITS TO LATIN AMERICAN
DEBTOR NATIONS

Section 192 provides for reallocation of GSP benefits to Latin
American debtor countries by authorizing the waiver product
“competitive need” ceilings under existing authority in certain cir-
cumstances.

SEQTION 193. TRANSFER OF AUTHORITY UNDER GSP TO THE U.S. TRADE
REPRESENTATIVE

Section 193 transfers from the President to the U.S. Trade Repre-
sentative the authority to make decisions with regard to the GSP
program.

SECTION 194. APPOINTMENT OF CHAIRMAN AND VICE CHAIRMAN OF
UNITED STATES INTERNATIONAL TRADE COMMISSION

Section 194 requires Senate advice and consent on Presidential
appointments of the chairman and Vice Chairman of the ITC and
removes the prohibition on appointing the two most recently ap-
pointed Commissioners serving as Chairman.

SECTION 195. SCOFFLAW PENALTIES FOR MULTIPLE CUSTOMS LAW
OFFENDERS

-Section 195 creates a scofflaw penalty provision that directs the
Secretary of Treasury to prohibit the importation of foreign goods
by any person that was either convicted of, or assessed a civil pen-
alty for, three separate violations of one or more customs laws in-
volving gross negligence, fraud or criminal culpability over a seven-
year period.

SECTION 196. METALLURGICAL COAL EXPORTS TO JAPAN

Section 196 expresses the sense of the Congress that the objec-
tives of the 1983 Joint Policy Statement on Energy Cooperation as
it relates to U.S. exports of metallurgical coal to Japan have not
been achieved and urges the President to direct the USTR to nego-
tiate an agreement under which Japan would import U.S. metal-
lurgical coal in quantities equivalent to that used in the production
of Japanese steel products exported to the United States.

SECTION 197. STEEL IMPORTS

. ‘Section 197 provides specific enforcement authority to prevent
circumvention of negotiated quantitative restraints on steel im-
ports.
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SECTION 198. IMPORT MONITORING BY THE INTERNATIONAL TRADE
COMMISSION, TECHNICAL AMENDMENTS

Section 198 establishes an ITC import monitoring system; allows
the ITC not to release business confidential information to the
President or the Congress in section 332 investigations without the
consent of the affected party; and designates the ITC as an “inde-
pendent regulatory agency” for purposes of the Paperwork Reduc-
tion Act of 1980.

TrrLE II—MisceLLANEOUS TARIFF AND CusToMs PROVISIONS

Subtitle A—References to Tariff Schedules

Section 201 applies to all other sections of Title II. It states that
whenever an amendment or repeal is expressed in terms of an
amendment to, or repeal of, a schedule, item, headnote or other
provision, the reference shall be considered to be made to a sched-
ule, item, headnote, or other provision of the Tariff Schedules of
the United States (19 U.S.C. 1202).

Subtitle B—Permanent Changes in Tariff Treatment

Section 211 contains a provision originally introduced by Mr.
Gibbons, H.R. 3019, to amend the Tariff Schedules of the United
States to permit the importation of furskins from the Union of
Soviet Socialist Republics.

Section 212 contains a provision originally introduced by Mr.
Heftel, H.R. 2278, relating to the tariff classification of salted and
dried plums, and for other purposes.

Section 213 contains a provision originally introduced by Mr.
MacKay, H.R. 2362, to establish equal and equitable classification
and duty rates for certain imported citrus products.

Section 214 contains a provision originally introduced by Mr.
Cooper, H.R. 2273, to make permanent the free rate of customs
duty on imported hatters’ fur, and for other purposes.

Section 215 contains a provision originally introduced by Mr.
Bonker, H.R. 2324, to amend the Tariff Schedules of the United
States to clarify the duty treatment of certain types of plywood.

Section 216 contains a provision originally introduced by Mr.
Jenkins, H.R. 2338, to amend schedule 3 of the Tariff Schedules of
the United States.

Section 217 contains a provision originally introduced by Mr.
Guarini, H.R. 2336, to impose a duty on uranium hexafluoride
(UF6) imported from any country that requires the processing of
uranium mined in that country into UF6 before export.

Section 218 contains a provision originally introduced by Mr.
Vander Jagt, H.R. 2186, relating to the tariff classifications of cer-
tain silicone resins and materials.

Section 219 contains a provision originally introduced by Mr.
Matsui, H.R. 2396, to change the tariff treatment with respect to
naphtha and motor fuel blending stocks. :

Section 220 contains a provision originally introduced by Mr.
Rostenkowski, H.R. 2349, to amend the Tariff Schedules of the
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United States regarding the classification of television apparatus
and parts thereof.

Section 221 contains a provision originally introduced by Mr.
Quillen, H.R. 29183, to amend the Tariff Schedules of the United
States to provide for rates of duty on imported speedometers used
on exercise equipment consistent with those on bicycle speedom-
eters.

Section 222 contains a provision originally introduced by Mr. An-
thony, H.R. 2029, to amend the Tariff Schedules of the United
States in order to eliminate the special marking requirements for
imported watches and clocks and components thereof.

Section 223 contains an amendment offered by Mr. Dorgan relat-
ing to the tariff treatment of certain casein.

Subtitle C—Temporary Change in Tariff Treatment

Section 231 contains a provision originally introduced by Mr.
Duncan, H.R. 2474, to continue the existing suspension of duties on
color couplers and coupler intermediates used in the manufacture
of photographic sensitized material.

Section 232 contains a provision originally introduced by Mr.
Evans of Iowa, H.R. 2332, to suspend the duty on P-sulfobenzoic
acid, potassium salit.

.- Section 233 contains a provision originally introduced by Mr.
Rowland of Connecticut, H.R. 2351, to suspend the duty on 2,2-0xa-
mido bis{ethyl 3-(3,5-di-tert-butyl-4-hydroxypenyl)propionate].

Section 234 contains a provision originally introduced by Mr.
Campbell, H.R. 1265, to suspend temporarily the duty on dicyclo-
hexylbenzothiazolesulfenamide.

Section 235 contains a provision originally introduced by Mr.
Jones of Oklahoma, H.R. 1734, to suspend temporarily the duty on
2,4 Dichloro-5-sulfamoyl benzoic acid (also known as lasamid).

Section 236 contains a provision originally introduced by Mr.
Rowland of Connecticut, H.R. 2352, to amend the Tariff Schedules
of the United States to suspend temporarily the duty on derivatives
of N-{4-(2-hydroxy-3-phenoxypropoxy)phenyljacetamide.

Section 237 contains a provision originally introduced by Mr.
Roe, H.R. 2693, to provide for the temporary suspension of the duty
on mixtures of 1,2-dimethyl 1-3,5-diphenylpryazolium methyl sul-
fate (difenzoquat methyl sulfate).

Section 238 contains a provision originally introduced by Mr.
Schulze, H.R. 2311, to extend duty-free treatment for dicofol after
-télée lea%xigting duty reduction for that chemical expires on September
"~ Section 239 contains a provision originally introduced by Mr.
Blaz and Mr. Frenzel, H.R. 2225, relating to the customs treatment
of certain wearing apparel produced in the insular possessions of
‘the United States.
> Section 240 contains a provision originally introduced by Mr.
Schulze, H.R. 2312, to provide for the temporary suspension of the
duty on 3,7-Bis(dimethylamino)-phenazathionium chloride (methyl-
ene blue) to be used as a process stabilizer in the manufacture of
organic chemicals.
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Section 241 contains a provision originally introduced by Mr.
Evans of Iowa, H.R. 2333, to suspend the duty on 3.5 dinitro-o-to-
luamide.

Section 242 contains a provision originally introduced by Mr.
B}(‘fyhill, H.R. 1546, to suspend the duty on secondary butyl chlo-
ride.

Section 243 contains a provision originally introduced by Mr.
Roe, H.R. 2309, to amend the Tariff Schedules of the United States
to provide for the temporary suspension of the duty on nonbenzen-
oid vinyl acetate-vinyl chloride-ethylene terpolymer, containing by
weight less than 50 percent derivatives of vinyl acetate.

Section 244 contains a provision orginally introduced by Mr.
Flippo, H.R. 2360, to suspend temporarily the duty on tungsten ore.

Section 245 contains a provision originally introduced by Mr.
Gradison and Mrs. Schneider, H.R. 2335, to suspend temporarily
the duty on certain stuffed toy figures.

Section 246 contains a provision originally introduced by Mr.
Mrazek, H.R. 2347, to extend duty-free treatment to certain plastic
sheeting used as radiation shielding material.

Section 247 contains a provision originally introduced by Mr.
Jacobs, H.R. 2723, to permit free entry into the United States of
the personal effects, equipment, and other related articles of for-
eign participants, officials, and other accredited members of delega-
tions involved in the games of the Tenth Pan American Games to
be held in Indianapolis, Indiana, in 1987.

Section 248 contains a provision originally introduced by Mr.
Manton, H.R. 2306, to suspend the duty on certain specialty yarns
used in the manufacture of wigs for dolls.

Section 249 contains a provision originally introduced by Mr.
Schulze, H.R. 2310, to suspend the duty on spinning, twisting, dou-
bling, and other machines specially designed for wool.

Section 250 contains a provision originally introduced by Mr.
Rostenkowski, H.R. 2350, to suspend the duty on certain bicycle
parts and to continue until that date the present treatment of bicy
cle component parts within foreign trade zones. :

Section 251 contains a provision originally introduced by Ms.
Oakar, H.R. 4196, to suspend the duty on 1-(3-Sulfopropyl) pyridini-
um hydroxide. :

Section 252 contains a provision originally introduced by Mr.
Wirth, H.R. 4283, to suspend temporarily the duty on d-6-Methoxy-
a-methyl-2-naphthaleneacetic acid and its sodium salt.

Section 253 contains a provision originally introduced by Mr.
Shulze, H.R. 4372, to provide for the temporary suspension of the
duty on mixtures of 2,4,-dinitro-6-octyl phenyl crotonate, 2,6-dinitro-
4-octyl phenyl crotonate and mitrooctyl phenols (dinocap), and on
mixtures of dinocap with application adjuvants; H.R. 4374, to pro-
vide temporary suspension of the duty on mixtures of 1,1-bis(4:--
chlorophenyl)-2,2,2-trichloroethanol (dicofol) and application adju-
vants; and H.R. 4377, to provide for the temporary suspension of
the duty on mixtures of mancozeb, dinocap, stabilizer and applica-
tion adjuvants.

Section 254 contains a provision originally introduced by Mr.
Schulze, H.R. 4376, to provide for the temporary suspension of the
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duty on cross-linked polyvinylbenzyltrimethylammonium chloride
(cholestryramine resin USP).

Section 255 contains a provision originally introduced by Mr.
Schulze, H.R. 4375, to provide for the temporary suspension of the
duty on 3-amino-3-methyl-1-butyne.

Section 256 contains a provision originally introduced by Mr.
Schulze, H.R. 4373, to provide for the temporary suspension of the
duty on mixtures of maneb, zineb, mancozeb, metiram, stabilizer,
and application adjuvants.

Section 257 contains an amendment offered by Mr. Duncan re-
garding nicotine resins.

Section 258 contains an amendment offered by Mr. Duncan to
suspend temporarily duties on hosiery knitting needles.

Section 259 contains extensions of certain existing suspensions:

Subsection (1) contains a provision originally introduced by Mrs.
Boggs, H.R. 3867, to provide duty-free entry for certain mixtures of
hot red peppers and salt.

Subsection (2) contains a provision originally introduced by Mr.
de la Garza, H.R. 2075, to make duty free the rate of customs duty
on fresh cantaloupes imported at certain times, and for other pur-
poses.

Subsection (3) contains a provision originally introduced by Mr.
Frenzel, HR. 1696, to extend the existing temporary duty-free
treatment for certain wools finer than 46s.

Subsection (4) contains a provision originally introduced by Mr.
Gibbons, H.R. 2972, to extend the existing duty-free treatment of
certain needlecraft display models, and for other purposes.

Subsection (5) contains a provision originally introduced by Mr.
Gephardt, H.R. 2300, to extend the existing suspension of duty on
triphenyl phosphate.

". Subsection (6) contains a provision originally introduced by Mr.
Evans of Towa, H.R. 2228, to extend the existing suspension of duty
on sulfapyridine. ‘

Subsection (7) contains a provision originally introduced by Mr.
Jenkins, H.R. 3468, to extend the suspension of import duties on
synthetic rutile.

* Subsection (8) contains a provision originally introduced by Mr.
. Vander Jagt, H.R. 4298, to extend temporary suspension of duties
on certain clock radios.

Subsection (9) contains a provision originally introduced by Mr.
Broyhill, H.R. 1849, to extend the existing temporary duty-free
treatment of machines designed for heat-set, stretch texturing of
continuous man-made fibers.

Subsection (10) contains a provision originally introduced by Mr.
Broyhill, H.R. 1547, to extend the existing temporary duty-free
treatment of hosiery knitting machines.

Subsection (11) contains a provision originally introduced by Mr.
Broyhill, H.R. 2166, to extend the existing temporary duty-free
treatment of double-headed latch needles.

Subsection (12) contains a provision originally introduced by Ms.
Schneider, H.R. 2238, to extend the existing suspension of duty on
stuffed dolls, certain toy figures, and the skins thereof.
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Subsection (13) contains a provision originally introduced by Ms.
Kaptur, H.R. 1417, to extend the temporary suspension of duty on
umbrella frames.

Subsection (14) contains a provision originally introduced by Mr.
Jenkins, H.R. 4255, to extend the existing suspension of duty on
crude feathers and down.

Subtitle D—Other Customs and Effective Date Provisions

Section 261 contains a provision originally introduced by Mr. An-
thony, H.R. 2028, to render watches eligible for preferential treat-
ment.

Section 262 contains a provision originally introduced by Mr.
Schulze, H.R. 839, relating to the marking of containers of import-
ed mushrooms. ,

Section 263 contains a provision originally introduced by Mr.
Carr, H.R. 2381, relating to user fees for customs services at certain
small airports.

Section 264 contains an amendment offered by Mr. Dorgan relat-
ing to customs treatment of ethyl alcohol. »

Section 265 contains an amendment offered by Mr. Crane regard-
ing Customs bond cancellation standards.

Section 266 contains a provision originally introduced by Mr.
Heftel, H.R. 4254, to provide for the duty-free entry of certain
structures and parts for use in the W.M. Keck Observatory Project,
Mauna Kea, Hawaii.

Section 267 contains a provision originally introduced by Ms. Mi-
kulski, H.R. 3628, for the relief of Rukert Marine Corporation of
Baltimore, Maryland.

Section 268 contains a provision originally introduced by Mr.
Lent, H.R. 2506, to provide for waiver of the requirement that
proof of actual use be furnished within three years after the date
an article is entered, and for reliquidation of certain entries of tu-
bular tin products. '

TrrLE III—IMPLEMENTATION OF NAIrROBI PrOTOCOL

Title III contains a provision originally. introduced by Mr. Gib-
bons, H.R. 2885, to implement the Nairobi Protocol to the Florence
Agreement on the Importation of Educational, Scientific, and Cul-
tural Materials, and for other purposes.

SECTION-BY-SECTION ANALYSIS, JUSTIFICATION, AND
COMPARISON WITH PRESENT LAW

TrirLE I—TRADE LAW AMENDMENTS

Subtitle A—Enforcement of United States Rights Under Trade
Agreements and Response to Certain Foreign Trade Practices

Chapter 1—Amendments to Trade Act of 1974

Chapter 1 of Title III of the Trade Act of 1974 (commonly known
as “section 301”), as amended by the Trade Agreements Act of 1979
and the Trade and Tariff Act of 1984, is the basic statutory author-
ity for the President to enforce U.S. rights under trade agreements
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and to obtain the elimination of foreign government unfair trade
practices which burden or restrict U.S. commerce. This statute is
not designed or intended to protect or provide relief to domestic in-
dustries from injurious import competition. Rather, section 301 is a
‘negotiating tool whose primary purpose is to ensure adherence by
countries to their trade agreement obligations of benefit to the
United States and to obtain the elimination of other foreign un-
justifiable, unreasonable, or discriminatory practices which burden
or restrict U.S. commerce. The President may impose retaliatory
import measures or take any other actions under his constitutional
_powers as negotiating leverage to obtain a satisfactory solution or
as a last resort as “self-compensation” to enforce U.S. rights.

The provisions include investigatory procedures administered by
the U.S. Trade Representative (USTR) which parallel the consulta-
tion and dispute settlement procedures of the General Agreement
on Tariffs and Trade (GATT), to the extent they are applicable.
Section 301 constitutes the counterpart authority under domestic
Jaw to enforce U.S. legal rights under international agreements, in-
cluding the GATT. However, section 301 is a broad, inclusive stat-
‘ute which provides independent authority under domestic law ap-
plicable to foreign measures which meet the statutory criteria, irre-
spective of whether the foreign country is a signatory to, or its
practices are covered by, the GATT or other international agree-
-ments.

. Section 301 is derived from section 252 of the Trade Expansion
‘Act of 1962, which was originally intended to deal with foreign
import restrictions and export subsidies, particularly on agricultur-
al commodities. Through successive amendments in 1974, 1979, and
1984, the authority has been expanded to cover all measures cov-
ered by trade agreements and all forms of unfair practices by for-
eign governments which burden or restrict U.S. commerce, includ-
-ing those affecting services trade and investment flows, as well as

.. Certain standards must be met for alleged unfair foreign trade
practices to be actionable under section 301 authority. First, there
.must be an existing “act, policy, or practice of a foreign country or
instrumentality,” i.e., the existing practice must be undertaken by
a foreign government. Private practices, with no direct or indirect
government involvement, are not actionable under section 301.

Second, the offensive measure must violate or otherwise deny
‘U.S. benefits under a trade agreement, or be unjustifiable, unrea-
sonable, or discriminatory and a burden on U.S. commerce, as de-
-fined under section 301(e): \

The term “unjustifiable” means any act, policy, or prac-
tice which is “in violation of, or inconsistent with, the
international legal rights of the United States.”

The term “unreasonable” means any act, policy, or prac-

- tice which is not necessarily in violation of, or inconsistent
with, U.S. international legal rights, but is otherwise
“unfair and inequitable.” In determining what is unrea-
sonable under this definition, the USTR examines how the
offensive practice compares to existing U.S. practice and
international norms.
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The term “discriminatory” includes, where appropriate,
any act, policy, or practice which ‘“denies national or most-
favored-nation treatment” to U.S. goods, services, or in-
vestment.

Third, where the foreign government practice is deemed “‘un-
justifiable, unreasonable, or discriminatory,” the practice must also
“burden or restrict United States commerce” in order to be action-
able under section 301. This “injury”’ requirement is liberally inter-
preted and varies from case to case. For example, lost sales due to
foreign import restrictions can be sufficient to demonstrate burden
even though the U.S. industry’s general health is good. In other
cases, burden may be demonstrated by decreased profits or other
indications of injury. There must also be a causal link between the
foreign government practice and the burden or restriction. In cases
involving an alleged denial of rights under a trade agreement, sec-
tion 301 does not require the demonstration of a burden or restric-
tion to commerce. However, depending on the provisions of the
trade agreement concerned, some form of injury or burden may
have to be demonstrated in order to find that the agreement has
been violated.

The amendments made by sections 112 through 118 of this Act
address primarily three major issues raised by Members of Con-
gress, particularly in legislation introduced in the 99th Congress,
and by private sector interests as areas where changes in section
301 provisions are warranted: (1) the need for greater certainty of
Presidential action against unfair foreign trade practices; (2) the
need for more timely decisions and actions in meritorious cases;
and (3) the need to address specifically additional forms of unfair
trade practices through section 301 authority. At the same time,
the Committee recognizes that the strength of section 301 derives
from the flexibility that it provides in fashioning the appropriate
response to each case. The Committee intends to preserve that
flexibility, while seeking more vigorous and timely use of this
broad authority to ensure enforcement of trade agreements and the
elimination of foreign unfair trade practices which adversely
impact U.S. trade interests. '

SECTION 111. REFERENCE TO TRADE ACT OF 1974

Section 111 states that any amendments or repeals contained in
Chapter 1 of titles, sections, subsections, or other provisions refer
to provisions of the Trade Act of 1974, unless otherwise specified. .

SECTION 112. DETERMINATIONS REQUIRING ACTION

Section 112 of the bill amends sections 801 of make Presidential
response more certain against more egregious unfair trade prac-
tices, and to clarify the scope of his authority. Section 112 also spe-
cifically defines additional types of foreign practices as actionable
under section 301. Finally, section 112 imposes tighter and more
certain time limits for Presidential determinations and action.
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A. Presidential authority

Present law

Under section 301(a), if the President determines that action by
the United States is appropriate:
(1) to enforce U.S. rights under any trade agreement; or
(2) to respond to any act, policy, or practice of a foreign coun-
try that (a) is inconsistent with the provisions of, or otherwise
denies U.S. benefits under, any trade agreement, or (b) is un-
justifiable, unreasonable, or dlscnmmatory and burdens or re-
stricts U.S. commerce,

the President shall take all appropriate and feasible action
within his power to enforce such rights or to obtain the elimi-
nation of the act, policy, or practice. Under section 301(b), the
President may (1) suspend, withdraw, or not apply trade agree-
ment concessions; and (2) impose duties or other import restric-
tions on the goods of, and fees or restrictions on the services of,
the foreign country for such time as he deems appropriate.
Under section 301(c), he also may restrict the terms and condi-
tions, or deny the issuance, of any prospective service sector
access authorization (e.g., license) that permits a foreign suppli-
er of particular services access to the U.S. market.

Section 301 action may be taken on a nondiscriminatory (MFN)
basis or solely against the foreign country involved. The action
may or may not apply to the particular goods or services involved
in the foreign act, policy, or practice.

Explanation of provision

Section 112 amends section 301(a)1) to require mandatory action
" under subparagraph (A) by the President to enforce U.S. rights and
to obtain the elimination of‘certain foreign unfair trade practices.
If the President determines on his own motion, or if the USTR de-
termines under section 304(a), that U.S. rights under an interna-
tional agreement are being denied, or if an act, policy, or practice
of a foreign government either (1) violates or is inconsistent with or
otherwise denies U.S. benefits under a trade agreement, or (2) is
otherwise “unjustifiable’”’ and burdens or restricts U.S. commerece,
the President would be required to take retaliatory action under
section 301 (b) and/or (c), and to take all other appropriate and fea-
sible action within his power to enforce U.S. rights or to obtain the
.elimination of the act, policy, or practice. The form of retaliatory
action is dlscretlonary, but the amount must be equivalent in value
to, and necessary to eliminate fully, the burden or restriction im-
posed by the foreign unfair practice on U.S. goods or services.
.- However, as provided under subparag"raph (B), retaliatory action
would not be required under the following circumstances:

(1) If the GATT Contracting Parties determine or a GATT
panel reports that U.S. trade agreement rights are not being
denied or the act, policy, or practice is not a violation of, or
inconsistent with, U.S. rights or does not deny, nulhfy or
impair trade agreement benefits; or

(2) If the President finds that—
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(a) the foreign country is taking satisfactory measures to
grant U.S. trade agreement rights;

(b) the foreign government has agreed to eliminate or
phase out the act, policy, or practice, or has agreed to an
imminent solution to the burden or restriction on U.S.
commerce that is satisfactory to the President;

(¢) it is impossible for the foreign country to achieve the
results under (a) or (b), but the country agrees to provide
the United States compensatory trade benefits that are
satisfactory; or

(d) such action is not in the national economic interest of
the United States because it would result in U.S. economic
interests being more adversely affected if action were
taken than if not, and he reports the reasons to the Con-
gress.

The President is required under new subparagraph (D) of section
301(a)1) to report promptly in writing to the Congress with respect
to each action taken or the reason for taking no action to enforce
U.S. rights or to eliminate the foreign practice.

As provided under paragraph (2) of section 301(a), the President
would. retain his discretionary authority under present law to act, if
he determines it is appropriate, in cases involving “unreasonable”
or “discriminatory’ practices which do not violate U.S. internation-
al legal rights. If the President determines on his own motion, or if
the USTR determines under secton 304(a) as a result of an investi-
gation that a foreign act, policy, or practice is unreasonable or dis-
criminatory and burdens or restricts U.S. commerce, the President,
if he determines that action by the United States is appropriate,
shall take all appropriate and feasible action within his power to
obtain the elimination of the ‘act, policy, or practice. Such action
may include retaliatory import restrictions imposed on goods or
services under subsections (b) or (c).

As provided under new paragraph (3), the President may not
take any action under any section 301 action with respect to a for-
eign country during any time when action is required to be taken
regarding that country under section 311.

Paragraph (4) requires the President, before determining to take
section 301 action which would restrict imports, to take into ac-
count the likely impact such action would have on U.S. agricultur-
al exports. The notice required under section 301(d) of the Presi-
- dent’s determination must include a statement regarding the likely
impact, it any, of an import-restricting action on U.S. agricultural
exports.

Section 112 also amends section 301(b) by adding specific author-
ity for the President to withdraw or not proclaim beneficiary status
to a developing country or to deny duty-free treatment to any prod-
uct of a beneficiary developing country under the Generalized
System of Preferences (GSP) program of Title V of the Trade Act of
1974 as a form of section 301 action.

Reasons for change

The primary purpose of the amendments made by section 112 is
to provide greater certainty of response by the United States to en-
force U.S. rights under trade agreements and to remove or redress
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foreign practices recognized as illegal or otherwise unjustifiable. At
the same time, the amendment recognizes that retaliation in the
form of import restrictions is the least preferable outcome of a dis-
pute and should not be required if the foreign country has agreed
to eliminate or phase-out the practice in a satisfactory manner or,
while preserving the practice, has removed or otherwise solved the
burdensome or restrictive effect on U.S. commerce. Alternatively,
the foreign country may, if it cannot remove or alleviate the
impact of the practice itself, offer satisfactory compensation in the
form of new trade opportunities which, consistent with GATT prac-
tice, would be preferable to imposing restrictive retaliatory meas-
ures.

. 'The Committee intends that the United States exercise section
301 authority vigorously in pursuit of its international trade inter-
ésts. The requirements for mandatory action with respect to the
most egregious foreign practices reflects this intent and should pro-
vide additional leverage to obtain elimination or other satisfactory
solutions to these practices. Mandating action with respect to cer-
tain cases in no way implies, however, that any less importance is
attached to the vigorous pursuit of trade practicies which are
unfair even though not yet covered by international obligations.
Section 301 as amended will ensure full consideration of the action
0 be taken and its potential outcome by all affected domestic inter-
ests.

B. Additional actionable practices

Section 112 makes explicit that the burden or restriction of a for-
eign act, policy, or practice on U.S. commerce may be on U.S. trade
with third countries. It also makes internationally-recognized
worker rights, injurious export targeting, and toleration of cartels
specifically actionable under section 301.

g.'_'Internationally-recognized worker rights.
Explanation of provision

. Section 112 amends section 301(e) to include in the definition of
‘‘unreasonable’’ any act, policy, or practice that denies internation-
glly-recognized worker rights. Such rights would include (1) the
Tight of association, (2) the right to organize and bargain collective-
dy, (3) a prohibition on the use of any form of forced or compulsory
dabor, (4) a minimum age for employment of children, and (5) ac-
iceptable conditions of work with respect to minimum wages, hours
‘of work, and occuptional safety and health.

WReasons for change

.. The present definition of “unreasonable” acts, policies, or prac-
ices which are specifically actionable under section 301 includes,
dut is not limited to, the denial of fair and equitable market oppor-
tunities, opportunities for the establishment of an enterprise, and
x‘rpvisio}xll of adequate and effective protection of intellectual prop-
erty rights. '

" The basic purpose of the amendment is to define as an unfair
trade practice actionable under section 301 the competitive advan-
tage in international trade that some countries derive from the sys-
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tematic denial to their workers of basic internationally-recognized
worker rights. The amendment adds to the illustrative list of un-
reasonable practices which the United States regards as unfair
trade practices even though they may not be subject to internation-
al trade agreements.

The particular worker rights enumerated are each covered by a
convention of the International Labor Organization (ILO) ratified
by a large number of countries. While the United States has not
ratified these ILO covenants, each of the standards is fully recon-
gized by the United States under the Constitution or under sepa-
rate domestic statutes.

It is not the intent of the amendment to apply U.S. laws or to
impose U.S. standards of worker rights verbatim to other countries
or to define as unfair the wage levels, hours of work, or health and
safety standards in foreign countries which are not at the same
level as those in the United States. The provision also recognizes
that minimum wage levels, for example, will differ among coun-
tries depending on levels of economic development and other indig-
enous conditions. -

The enumeration of worker rights is identical to the list included
in section 502(a)(4) of the Trade Act of 1974 as a basis for determin-
ing eligibility for duty-free treatment under the GSP program. The
list specifies the particular worker rights included in the definition
and is intended to be all-inclusive, not illustrative, of the rights
which could be the subject of petitions and potentially actionable
under section 301.

2. Injurious export targeting.

Explanation of provision

Section 112 amends section 301(a)1) to add a new subparagraph
(O which makes “injurious export targeting” actionable as an
unfair policy or practice. The President is required to take section
301 action, but the form of such action is discretionary. If (1) the
USTR determines that a policy or practice of export targeting by a
foreign country exists with respect to a class or kind .of merchan-
dise under investigation and (2) the U.S. International Trade Com-
mission (ITC) determines under section 302(d), as amended, that
imports or sales for importation of that merchandise are Cuusing
material injury, the threat of material unjury, or retardation of ~
U.S. industry, the President is required to take all appropriate ~~~
feasible action within his power to obtain the elimination of, =7
or to offset fully the injurious effects of such targeting. ’

Action by the President would consist of:

(1) Retaliatory action under section 301(b) and/or (c) ag:’
the goods or services of the foreign country;

(2) Entry into an agreement under which the foreign countr
provides an imminent solution to the burden or restriction op
U.S. commerce, or compensatory trade benefits satisfactory tF
the President; -

(3) Administrative actions and, if necessary, proposed legic'~"

tion to implement any other government action which would
restore or improve the international competitive position of thg
industry; or
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(4) any combination of these actions.

Any retaliatory action must affect goods or services of the for-
eign country in an amount that is equivalent in value to, and nec-
essary to eliminate fully, the burden or restriction on U.S. goods or
services not otherwise eliminated or offset. Any action must, to the
extent possible, reflect the full benefit level of the targeting to the
beneficiary over the Period during which it has an effect.

" “Export targeting” is defined under section 301(e), as amended,
as “any government plan or scheme consisting of a combination of
coordinated actions, whether carried out severally or jointly, that
are bestowed on a specific enterprise, industry, or group thereof
the effect of which is to assist such enterprise, industry, or group to
become more competitive in the export of any class or kind of mer-
chandise.”

Section 113 contains procedures, criteria, and guidelines for de-
terminations by the USTR of export targeting and by the ITC of
injury to the domestic industry by reason of imports or sales for
importation of the targeted merchandise.

Reasons for change

Section 301 presently applies to export targeting practices to the
‘extent they meet the statutory criteria, but not to particular prac-
tices which may be part of a targeting scheme, such as home
marfl::et protection, but are not GATT illegal or recognized as
‘unfair.”

The inclusion of injurious export targeting within the scope of
section 301 authority reflects the growing recognition in the United
States that foreign industrial targeting practices can have an inju-
rious impact upon the viability and competitiveness of U.S. indus-
tries. Basically, the provision applies to situations where the for-
eign government has sought to develop a particular industry by
creating a relatively risk free environment to provide a competitive
advantage the industry would not otherwise have under normal
‘market conditions. Targeting is different from other potentially
4rade-distorting practices in that it involves a combination of ac-
tions, any one of which may have a marginial impact on the indus-
jry’s competitiveness, but which taken together artificially create a
icomparative advantage for the selected industry.

» At the same time, the provision is not directed in any way
pgainst foreign industrial policies per se, which are solely a matter
;f%%intemal government choice. Rather, it applies only when those
*-rgeting practices have the effect of increasing the export competi-
o --...ss of a particular industry in a manner that is injurious to
9J.S. producers. If such policies cause harm to U.S. industries, they

“zome an appropriate matter for action under U.S. trade laws. In

2e absence of injury, section 301 authority would not apply.

The inclusion of injurious exporting targeting as an actionable

stion 301 policy or practice is not intended to prejudice the seek-
"1g of a remedy under the existing domestic relief laws as appropri-
~*+in the particular circumstances of each case. In fact, the coun-
tervailing duty law is the appropriate statute for seeking a remedy
to any subsidy practice which may be included in a targeting plan
or scheme. Rather, section 301 will provide a recourse for dealing
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with the combination of practices that constitute export targeting
that has an injurious impact on domestic industries.

A determination of export targeting by the USTR would involve
!:hree elements. First, there must be a government scheme or plan
involving coordinated actions. A positive determination would re-
quire that the targeting policy actually involve definite actions, not
merely advice or a ‘“vision” by the government. The actions also
must not be isolated or uncoordinated; rather, they must be inte-
grated into a reasonably coherent plan or scheme. While a showing
of specific intent is unworkable given the unlikelihood of available
evidence, the “plan or scheme” requirement is designed to ensure
that the law deals with purposeful targeting and not with discrete
forms of government activity.

Second, the USTR must determine that targeting practices are
involved. The competitive advantage gained by targeting is typical-
ly achieved through a combination of practices, such as, but not
limited to, directing private capital as well as government financial
resources to the particular industry on a preferential basis, estab-
lishing an industry cartel, providing preferential sourcing of gov-
ernment procurement, closing or restricting the home market to
foreign competition or investment in order to provide special pro-
tection during the establishment and development of the industry.
These policies or practices supplement more traditional forms of
subsidies and, when part of a government plan or scheme, have an
effect similar to financial assistance in assisting a specific enter-
prise or industry to become more export competitive. However, the
provision is directed primarily to the more sophisticated, less direct
techniques which achieve similar results as direct subsidies that
governments have resorted to as more traditional export subsidy
practices are prohibited under international rules.

Third, the USTR must determine that the export targeting has
the effect of assisting a discrete class of companies or industries to
become more competitive in their export activities. The provision
does not require a showing that the intent or purpose of the export
targeting subsidy is to improve the competitiveness of a foreign in-
dustry in the U.S. market. A determination of motivation would be
extremely difficult to make and would reduce the prospects for
action. Rather, the effect of the government plan or scheme must
be to promote export competitiveness in a manner that is injurious,
to U.S. industry. ) '

Policies or practices would not be defined as export targeting
unless they are bestowed upon a specific enterprise or industry or
group thereof. Such practices which are generally available to in-
dustries within the country would not be covered within the defini-
tion of export targeting.

Finally, export targeting would not be actionable under section
301 unless the ITC determines that imports are sales for importa-
tion of the targeted merchandise cause or threaten material injury
to the U.S. industry. While individual targeting actions may have
only a marginal impact, their cumulative effect may create an
export competitive advantage which is injurious to the U.S. indus-
try.

}Action taken under section 301 must reflect as accurately as pos-
sible the full benefits of the targeting plan or scheme to the benefi-
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ciary enterprise or industry over the period during which it has an
effect, rather than solely the cash cost to the foreign government.
This method is necessary for making a realistic assessment of the
actual benefit level in targeting cases, since many of the practices
‘may not involve a simple cash transfer and their cumulative bene-
fit may be greater than the current monetary value of an individ-
ual practice. For examply, closing the home market to foreign com-
petition or suspending antitrust laws may yield profits from higher
prices and economies of scale that confer substantial competitive
advantages to an industry. These benefits should be reflected in ac-
‘tions taken equivalent in value to, and necessary to eliminate fully,
f_:;lhe foreign practice or to offset its injurious effects on the U.S. in-
‘dustry.

The Committee intends that export targeting be actionable under
section 301 if USTR determines that targeting is still in existence
and meet the statutory definition, even though certain individual
‘targeting practices may have ceased by the time the case is under
investigation. Depending on the circumstances of the particular
case, the assessment of the full benefit of the targeting could in-
-clude the effect of targeting actions which were bestowed prior to
the period of importation but which are still having an effect on
the imports of the particular merchandise. Such an assessment
would ensure that foreign countries cannot freely reap the current
benefits of past unfair practices. In the future, domestic industries
could seek action on the basis of export targeting which threatens
‘material injury, before the full impact of targeting occurs.

. Concerns have been expressed that certain U.S. Government
practices (for example, investment tax credits; “spillover” benefits
of defense and space research and development programs to the
computer, commercial aviation, and spacecraft industries; and fi-
nancing of agricultural price supports) may become subject to
Smirror” actions by. foreign countries against U.S. exports. It is
highly questionable, however, that such practices would constitute
‘injurious export targeting, i.e., targeting which would require a
government plan or scheme consisting of coordinated actions assist-
ing.a specific industry to become export competitive in a manner
which is injurious to foreign producers.

3. Toleration of cartels.
Explanation of provision

" Section 112 amends section 301(e) to include the toleration of car-
tels in the definition of ‘“‘unreasonable” acts, policies, or practices
actionable under section 301.

Reasons for change

The amendment clarifies that cartel functions such as those
which operate as a effective mechanism for excluding or restricting
U.S. export sales in a particular market should be regarded as an
unfair practice.
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C. Presidential determinations and action
Present law

Section 301(d)2) requires the President to determine within 21
days after he receives a recommendation from the USTR under
section 304 what action, if any, he will take under section 301. The
President may also decide under section 301(d)(1) to take section
301 action on his own motion.

Explanation of provision

Section 112 amends section 301(d)2) to require the President to
determine and implement any section 301 action within 30 days
after the date he receives the recommendation of the USTR under
section 304. However, the President may delay his determination
and/or the implementation of any retaliatory action under subsec-
tion (b) or (c) for up to 90 days if: (1) the petitioner or the domestic
industry requests a delay, or (2) the President determines that sub-
stantial progress is being made to grant U.S. rights or to achieve a
satisfactory solution with respect to the act, policy, or practice. -

Section 112 also amends subsection (d)2) to require the President
to publish notice promptly in the Federal Register of each determi-
nation with respect to action, each delay in deciding on or imple-
menting action, and the reasons for the determinations or delay.

Reasons for change

The present statute does not require the President to make a
final decision within a specific time frame on what action, if any,
he will take under section 301. A determination that ‘“procedural’
action, such as continuation of consultations with the foreign coun-
try or GATT dispute settlement proceedings, is the appropriate re-
sponse has been regarded by the USTR as sufficient to satisfy the
statutory requirement for a Presidential determination within'21
days after receiving the USTR recommendation. As a result, there
has been no standard or definitive time frame applied for taking
“substantive’” section 301 action which may later be deemed appro-
priate or for concluding a case. N

The amendment would impose a time limit on the President to
decide any section 301 action he will take, including retaliation,
and to implement that action. The purpose of the amendment is to
expedite decisions and actions in meritorious section 301 cases, and
to bring cases to final resolution within a reasonable time frame.
The amendment will provide petitioners or domestic industries a
time certain for knowing what, if any, action will be taken on their
behalf. Under present law, cases have often continued under dis-
cussion for years without a final determination to act or to termi-
nate, particularly when GATT proceedings are involved. However,
the time limit imposed by the amendment is not intended to pre-
clude the continuation of negotiations but rather to provide addi-
tional leverage to obtain a satisfactory resolution.

SECTION 113. EXPORT TARGETING

Present law
No provisions.
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Explanation of provision

Section 113 of the bill amends section 302(b)2) to require @he
USTR to make a determination as to whether export targeting
exists within 6 months after initiating an investigation under sub-
section (b)(1) with respect to a petition filed under subsection (a) al-
leging export targeting. The USTR may consult with appropriate
Federal agencies in making that determination. The USTR must
publish notice of the determination in the Federal Register.

If the investigation initiated concerns alleged export targeting,
the USTR must immediately transmit a copy of the petition, or a
written description of the issues if the investigation was self-initiat-
ed, to the ITC. As provided under a new section 302(d), the Com-
mission must determine and report to the USTR within 6 months
after the petition or description was transmitted by the USTR
whether the U.S. industry is materially injured, or threatened with
material injury, or the establishment or growth of a U.S. industry
is materially retarded, by reason of imports or sales (or the likeli-
hood of sales) for importation of the class or kind of merchandise
with respect to which there is alleged export targeting.

In making its determination, the ITC must consider, among
other factors, the economic factors specifically enumerated in sec-
tion 302(d), including the volume of imports or sales of the mer-
chandise, the effect of such imports or sales on prices in the United
States for like products, and the imports or sales in the U.S.
market on domestic producers of like products. The ITC shall also
take into account such information as may be available to it on
actual or potential sales by the foreign country in third country
markets and their impact on sales or prices of like products of the
U.S. industry to those third country markets.

If during the course of its investigation, the ITC has reason to
believe that a foreign government is engaged in subsidy practices
actionable under the countervailing duty law, the Commission
shall inform the Secretary of Commerce and the USTR. The USTR
shall consult with the petitioner, if any, regarding the advisability
and desirability of taking action under those provisions.

Reasons for change

The amendments contain the procedures to be used by the USTR
in determining whether export targeting exists and the standards
and factors for consideration by the ITC in determining injury to a
domestic industry.

The Committee believes that USTR is the most appropriate
agency, given its access to information from and consultations with
foreign governments, to determine the existence of targeting. How-
ever, USTR should draw upon information and expertise of other
agencies with respect to targeting practices in making its determi-
nations.

. The ITC should be guided in its interpretation of the material
injury standard, in the application of particular factors for deter-
mining material injury or the threat thereof, and in determining
causation by the legislative history and actual practice under the
countervailing and antidumping duty laws. The factors specifically
enumerated for consideration address the impact on the domestic



36

industry by reason of imports or sales for importation of allegedly
targeted merchandise in the U.S. market. Factors which address
sales or price declines for U.S. exports of like products to third
countries are intended only as additional indicators of the vulner-
ability of the domestic industry. As is the case under other unfair
trade statutes, any determination of a threat of material injury
must be based on evidence that the threat of injury is real and that
actual injury is imminent, and may not be made on the basis of
mere conjecture or supposition.

The Committee recognizes that the impact of targeting on domes-
tic industries may result from sales by the targeting country to
third country markets, which displace or undercut prices of U.S.
products, as well as from sales in the U.S. market. The Commission
should take into account as an additional factor in determining
injury to the domestic industry such information as may be avail-
able to it as to actual or potential sales by the respondent (seller)
in the foreign country to third country markets and the impact of
such sales on the affected U.S. industry. However, the Committee
does not intend that the Commission conduct field investigations in
foreign countries to obtain such information.

Investigations by the USTR of targeting and by the ITC of injury
by reason of such merchandise will proceed in parallel and con-
clude within 6 months after initiation. Affirmative determinations
on both elements would be followed by up to 5 months for the
USTR to negotiate with the foreign government and to develop a
response for recommendation to the President. Otherwise, the in-
vestigation would terminate if either or both determinations are
negative.

SECTION 114. INVESTIGATORY PROCEDURES

Section 114 of the bill amends various provisions concerning the
obtaining and use of information during investigations, and the re-
quirements for obtaining the views of, and consulting with, various
interested parties that may be affected by section 301 actions. '

A. Obtaining information
Present law

The investigatory procedures used by the USTR under section
302 do not contain any statutory provisions with respect to the ob-
taining, verification, or use of information obtained for making de-
terminations.

Explanation of provision

Section 114 adds a new section 302(e) concerning the obtaining of
information by the USTR for investigations and determinations.
With respect to any investigation initiated, the USTR shall direct
appropriate inquiries to the foreign countries relevant to the inves-
tigation for purposes of obtaining information relevant to determi-
nations and recommendations. The USTR may request the foreign
country to provide documentation or permit verification of the in-
formation as the USTR considers appropriate. The USTR may dis-
regard all or part of the foreign country information requested and
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use the best information otherwise available if the foreign informa-
tion is not timely, is incomplete or inadequate, or is not sufficiently
documented or verified.

Reasons for change

The amendment providing for inquiries to foreign countries to
obtain information reflects current USTR practice. There is no uni-
form procedure or practice in place, however, for the treatment or
use of information obtained in section 301 cases. The amendment
authorizes the USTR to use certain procedures for verification and
use of foreign information but is not intended to remove the flexi-
bility necessary for conducting investigations as appropriate to the
circumstances of the particular case. Most importantly, the amend-
ments authorize the USTR to use the best information otherwise
available if foreign information is not timely or satisfactory in a
particular case.

B. Obtaining views
Present law

Any interested person may file a petition under section 302(a)

with the USTR requesting the President to take action under sec-
tion 301 and setting forth the allegations in support of the request.
If, after its review of the allegations, the USTR determines to initi-
ate an investigation, he must publish a summary of the petition
and provide an opportunity as soon as possible for the presentation
of views concerning the issues, including a public hearing if a
timely request is made by the petitioner or by any interested
person.
. Section 303 requires the use of international procedures to pro-
.ceed in parallel with the domestic investigation in order to seek
resolution of the issues. The USTR, on the same day as he initiates
an investigation; must request consultations with the foreign coun-
try concerned regarding the issues raised in the petition. If the
issues are covered by a trade agreement and are not resolved
. during the consultation period, if any, specified in that trade agree-
ment, then the USTR must promptly request formal dispute settle-
ment proceedings.

The USTR may delay the request for consultations with the for-
eign government for up to 90 days after the investigation is initiat-
ed, with a published notice and report to the Congress of the rea-
sons, in order to verify or improve the petition to ensure an ade-
quate basis for consultations. The USTR must seek information
and advice from the petitioner and from appropriate private sector
advisory committee representatives in preparing U.S. presentations
for foreign consultations and dispute settlement proceedings.

Before making a recommendation under section 304 to the Presi-
dent on what section 301 action, if any, he should take with respect
to any product or service subject to the petition, the USTR must
afford an opportunity for the presentation of views, including a
public hearing if requested by any interested person, and seek
advice from appropriate private sector advisors. The USTR may re-
quest ITC views on the probable impact on the U.S. economy of
taking action with respect to particular products or services. If the
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U_STR determines expeditious action is required, he must comply
glth éhese requirements after making the recommendation to the
resident.

Explanation of provision

Section 114 amends various provisions to the procedural require-
ments in order to increase input by, and consultations with, private
sector interests that may be affected by section 801 actions. o

The USTR must consult with the petitioner before deciding to
delay consultations under section 303(b) with the foreign govern-
ment. The USTR must provide a minimum 30-day advance notice
for the presentation of views by interested persons under section
304(b) before making recommendations to the President on section
301 action. The definition of “interested persons’” added to section
301(e) for purposes of presenting views on the issues raised in peti-
tions and on recommendations to the President on action specifical-
ly includes, but is not limited to, domestic firms and workers, co-
sumer representatives, and exporters that may be affected.

In export targeting cases, the USTR must also consult with rep-
resentatives of the affected U.S. industry and workers and other in-
terested persons concerning the nature of appropriate remedial
action, including possible affirmative measures to enhance the
international competitiveness of the industry.

Reasons for change

The purpose of the amendments is to ensure that the USTR has
provided adequate opportunity for all private sector interests that
may be affected by a particular section 301 action to present their
views. The consultations required in export targeting cases are for
the purpose of assisting in the choice of an appropriate response
taking into account all interests that may be affected. N

As an example, the Committee is aware that domestic rose grow-
ers have faced severe problems with international competition and
that the industry has brought the nature of these problems to the
attention of the Administration through the filing of a petition
under section 301. ~

In view of complaints that the USTR met with officials of the Co-
lombian government and growers, and received arguments from
Dutch grower representatives, yet did not meet with domestic
growers or representatives nor allow them to rebut those argu.
ments, the Committee is concerned that the industry’s section 301
petition may not have been given fair and thorough consideration;
At the urging of the Committee, the USTR agreed to meet with.do-
mestic rose growers about their petition.

The Committee expects the USTR to give thorough consideration
to the rose growers’ section 301 petition in an expeditious time-
frame and to make a decision on the merits as to whether an inves-
tigation and action may be appropriate. If the Committee later-de:
cides that there has been insufficient attention to this problem,-it
will consider further legislative action.
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SECTION 115. MANDATORY INITIATION OF CERTAIN INVESTIGATIONS BY
TRADE REPRESENTATIVE

Present law

Section 302(c) authorizes the USTR to self-initiate an initiation
on any matter in order to advise the President concerning the use
of his section 301 authority, after consulting with the appropriate
private sector advisory committees.

Explanation of provision

Section 115 of the hill amends section 302(c) to require that the
USTR consult with interested persons and self-initiate an investiga-
tion within 90 days after identifying an act, policy, or practice in
the annual report required under section 181(b) of the Trade Act of
1974 as having a significant adverse impact on U.S. exports, if (1)
the act, policy, or practice is likely to be inconsistent with, or oth-
erwise denies U.S. benefits under, a trade agreement or is unJustlﬁ-
able and burdens or restricts U.S. commerce, and (2) it is not other-

wise the subject of a section 301 investigation. In addition, the
USTR must determine before self-initiation that (1) the consulta-
tions indicate that action would likely result in expanded export
opportunities for U.S. products; (2) action would not likely result in
US. exports suffering significant adverse effects because of dis-
placement in export markets, foreign retaliation, or “mirror” for-
eign actions; and (3) it is in the U.S. economic interest to initiate
an investigation.

Reasons for change

'The purpose of the amendment is to provide greater certainty
that the U.S. Government will investigate and respond as appropri-
ate to the most egregious foreign unfair trade practices which have
a significant adverse impact on U.S. exports. However, since an in-
vestigation could potentially lead to mandatory action under sec-
tion 301, self-initiation would not proceed without prior consulta-
tions with domestic interests likely to be affected and a determina-
tion by USTR that section 301 action is likely to be favorable for
U.S. export and other economic interests.

However, the requirement that the USTR self-initiate investiga-
tions in certain cases involving practices which are likely to consti-
tute violations of international agreements should in no way preju-
dice or attach any less importance to the consideration of petitions
and the initiation of investigations by USTR of alleged unfair prac-
tices which are not yet covered by international agreements. The
Committee believes that USTR should continue to exercise its sec-
tion 301 authority vigorously and initiate investigations pursuant
to petitions alleging unreasonable or discriminatory, as well as un-
‘J;ushfiable practices, including investigations of practices that in-
Yolve subject matters which are principal U.S. negotiating objec-
tives not covered by international rules.
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SECTION 116. RECOMMENDATIONS FOR PRESIDENTIAL ACTION BY TRADE
REPRESENTATIVE

Section 116 of the bill transfers certain authority from the Presi-
dent to the USTR, and imposes stricter time limits in certain cases
%or c%mpgetmg investigations and making recommendations to the

resident.

A. Authorities of the President and the U.S. Trade Representative
Present law

The USTR receives and reviews petitions filed under section 302,
determines whether to initiate investigations, conducts the factual
investigation (based on a petition or self-initiation), represents the
United States in consultations and dispute settlement proceedings
with foreign governments, and recommends to the President what
action, if any, he should take under section 301. The President de-
termines whether section 301 action is appropriate and, if so, de-
cides and implements the action to be taken. No statutory determi-
nation is required by the President as to whether section 301 crite- -
ria are met by the particular foreign act, policy, or practice under
investigation.

Explanation of provision

Section 116 amends section 304(a) to transfer to the USTR the
authority to determine whether and what section 801 criteria are
met by the particular foreign act, policy, or practice and requires
that such a statutory determination be made in all cases. The
USTR must determine whether U.S. rights are being denied or any
foreign act, policy, or practice actionable under section 301 exists
and, if affirmative, make recommendations to the President on
what action he should take. The President the authority to deter-
mine and implement section 301 action, if any.

Reasons for change

The amendment strengthens the role of the USTR in the section
301 interagency decisionmaking process by transferring authority
from the President to determine whether a particular foreign prac-
tice meets section 301 criteria. At the same time, the amendment
recognizes that the President should retain ultimate authority to
decide and implement section 301 actions, which may invoke his
Constitutional powers and involve U.S. national economic interests
beyond the scope of trade policy.

B. Time limits for investigations and recommendations

Present law

Section 302(a)2) requires the USTR to review the allegations in a
petition and determine, within 45 days after the petition was re-
ceived, whether to initiate an investigation. Section 303 requires
that on the same day as the USTR initiates an investigation, he
must request consultations with the foreign government involved
concerning the issues. This request may be delayed for up to 90
days in order to verify or improve the petition.
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Section 304(a) requires the USTR to make a recommendation to
the President within certain time limits on what action, if any, he
should take under section 301 authority with respect to the matters
under investigation. Recommendations are based on the investiga-
tion under section 302 and the international consultations (and dis-
pute settlement proceedings if applicable) under section 303.

The USTR must make a recommendation to the President not
later than— .

7 months after initiation of the investigation if the petition
alleges only an export subsidy covered by the GATT Subsidies
Agreement; .

8 months after initiation of the investigation if the petition
alleges a domestic subsidy or both export and domestic subsi-
dies covered by the GATT Subsidies Agreement;

30 days after the dispute settlement procedure is concluded
if the petition involves a trade agreement other than the Sub-
sidies Agreement; or

12 months after initiation of the investigation in any other
case.

These time limits may be extended by up to 90 days if the re-
quest under section 308 for foreign consultations was delayed.

Explanation of provision

Section 116 makes no change in the 45-day time limit for making
determinations on whether to initiate an investigation and for re-
questing consultations with the foreign government involved. Sec-
tion 116 amends the time limits under section 304(a) to require the
USTR to determine whether section 301 criteria are met and to
make recommendations to the President not later than—

7 months after initiation of the investigation if only an
export subsidy is alleged (i.e., no change);

8 months after initiation of the investigation if a domestic
subsidy or both domestic and export subsidies are alleged (i.e.,
no change);

30 days after conclusion of dispute settlements or 9 months
after initiation of the investigation, whichever occurs first, if a
trade agreement other than the Subsidies Agreement is in-
volved; or

9 months in any other case (11 months if the petition alleges
export targeting).

These time limits may be extended by up to 90 days to conform
to any period of delay in the request for foreign consultation.

Reasons for change ‘

" The amendments would impose a more certain and shorter time
period for concluding investigations and making recommendations
in section 301 cases that do not involve allegd subsidy practices. At
the present time, there is no fixed or standard time limit for con-
.clusion of GATT dispute settlement proceedings. Particularly in
‘cases involving proceedings under the general consultation and dis-
-pute settlement procedures of GATT Articles XXII and XXIII,
-there may be lengthy procedural delays or countries may block
adoption of panel findings. The imposition of a maximum 9-month
time limit for USTR determinations and recommendations in non-
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subsidy GATT cases will hopefully provide leverage and 1ncent1ve
for adoption in the GATT of more expedltlous and effective dlspute
settlement procedures. In any case, exercise of the domestic statui
tory authority under section 301 is not contingent upon completiof

of international proceedings or upon an international finding that

a particular practice is actionable. Rather, section 301 °‘,,:T',
afford a timely response to domestic petitioners and mdustrl‘,&
faced with foreign unfair practices even if such proceedings are noti
concluded within a reasonable time frame.

Similarly, a reduction in the time limit from 12 months to
months should provide a sufficient period for investigations of ¢~
which do not involve trade agreements or international dlspute s"
tlement proceedings. The 11 months provided in injurious expor*
targeting cases provides a 5-month period after an affirmative d
termination for the USTR to negotiate with the foreign countr
and to develop an appropriate solution to these complex cases.

SECTION 117. MODIFICATION AND TERMINATION OF ACTIONS
Present law

There is no explicit authority under present law for the Pre
dent to modify or terminate section 301 actions, or to provide con,
pensatory trade concessions to foreign countries if section 301
tions violate U.S. international obligations under trade agr--—-

Explanation of provision

Section 117 of the bill adds a new section 307 which specific ™"
authorizes the President to modify or terminate a section °
action if—

(1) the GATT Contracting Parties determine or a GAT:
panel reports that the action violates, or is inconsistent w1t},
U.S. international obligations or that the foreign act, pollcy,
practice is not a violation of or inconsistent with a trade agr:.
ment or does not otherwise deny, nullify, or impair tr- "
agreement benefits; or

(2) the President determines (a) the foreign act, policy, ¢
practice is being eliminated or phased out satisfactorily, or i
the section 301 action is not effective or its continuation is no,f
in the national economic interest.

The USTR must conduct a biennial review and assessment of th
results of each action taken under section 301, and recommend t4
the President any modifications or termination he considers ___°
priate. The USTR must consult with the petitioner and other int
ested persons affected by the action concerning its effectr“‘“"
and whether any modification or termination is indicated. Th,
President must promptly publish and report to the Congress -
modification or termination and the reasons. 5

Section 175 of the Act amends section 123 of the Trade Act ¢ o
1974 to authorize compensation agreements with foreign countrl -
affected by section 301 actions if necessary or appropriate to m-
U.S. obligations to restore the balance of trade agreement conce§
sions.
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Reasons for change

'The amendments will provide the USTR specific authority to
modlfy or terminate section 301 actions if they are subsequently
found to violate the GATT or if the action is ineffective. Modifica-
tions could either be reduction or elimination of the action if it has
achieved the desired objective or continuation is not in the U.S.
economic interest, or additional or increased measures if further le-
verage or offsettmg action is deemed necessary and appropriate.
Compensation authority is available as provided under section 175
of the bill if section 301 actions are found to violate the GATT.

SECTION 118. BARRIERS TO MARKET ACCESS

Present law

~Section 181 of the Trade Act of 1974, as added by section 303 of
the Trade and Tariff Act of 1984, requires the USTR to prepare an
annual report which identifies and analyzes foreign acts, policies,
and practices which constitute significant barriers to, or other dis-
tortions of, U.S. exports of goods or services and trade-related for-
eign direct investment. The USTR must also include an estimate of
the trade-distorting impact of the barrier on U.S. commerce.

Explanation of provision

Section 118 of the bill requires the USTR to identify those acts,
.policies, and practices included in the report which have a signifi-
cant adverse impact on U.S. exports. The Committee on Foreign
Affairs, as well as the Committee on Ways and Means, would re-
ceive the report.

Reasons for change

-‘The amendment makes a conforming change to the provisions
under section 115 for self-initiation of investigations with respect to
certain practices that have a significant adverse impact on U.S. ex-
ports. The amendment also recognizes the interest of the Commit-
tee on Foreign Affairs in receiving information in the report as it
pertains to U.S. export trade.

SECTION 119. MANDATORY NEGOTIATIONS AND ACTION REGARDING FOR-
EIGN COUNTRIES HAVING EXCESSIVE AND UNWARRANTED TRADE SUR-
PLUSES WITH THE UNITED STATES

Present law

There are no special provisions mandating reductions in the
trade surpluses of countries that maintain patterns of unjustifiable
or, unreasonable trade policies or practices. Section 301 generally
permlts the President to take certain actions against such policies
or practices, but on a discretionary basis against specific practices
or, policies.

Explanatzon of provision

Sectlon 119 adds a new Subchapter B to Title IlIl—section 311 (a)
through (j>—to mandate negotiations and possible Presidential
action against any country which meets three general criteria: (a) a
large and excessive trade surplus with the United States (as de-
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fined below); (b) a global trade surplus; and (c) a pattern of unjusti-
fiable, unreasonable, and discriminatory trade policies or practices
that have a significant adverse effect on United States commerce
and that contribute to such country’s excessive surplus. The provi-
sion mandates modest “surplus reduction goals” for countries
which meet these criteria for the period 1987 through 1991.

Under section 119, the International Trade Commission (ITC)
makes annual findings with respect to excessive bilateral and
global surpluses, while the United States Trade Representative
(USTR) makes the annual determination as to a country’s overall
trade policies and negotiates with such country to achieve the sur-
plus reduction goals. If such negotiations fail, the President is
given a broad range of options for action against such countries to
ensure reduction in their surpluses. The President is required to
take such action, unless he determines that such action is not in
the national economic interest. He also may reduce the surplus re-
duction goals to take account of a particular country’s balance of
payments problems. Any waiver or reduction under these latter
provisions may be disapproved by Congress under fast track legisla-
tive procedures; even if a waiver or reduction'is granted, the Presi-
dent must continue to pursue the fundamental goals of the section
through negotiations and other measures.

The new provisions of section 119 would operate in the following
manner: :

a. ITC determinations

Under a new section 311(a), the International Trade Commission
(ITC) is required to make an annual determination as to whether
any “major U.S. trading partner” (countries with more than $7 bil-
lion in trade with the U.S. in 1985 adjusted annually thereafter)
maintains an “excessive trade surplus” (a ratio of bilateral nonpe-
troleum exports over nonpetroleum imports of 175 percent; a total
bilateral nonpetroleum surplus with the United States in excess of
$3 billion; and a global trade surplus). The first such determination
is to based on 1985 trade and is required within 2 months of the
date of enactment. Subsequent annual determinations for 1986-
1990 trade are due within 8 months of the completion of the calen-
dar year. No ITC determinations are required if the U.S. merchan-
dise trade deficit is less than 1.5 percent of GNP.

b. USTR determinations and country list

Under a new section 311(b), within 15 days after the ITC determi-
nation, the USTR must determine whether any “excessive surplus”
country maintains a “pattern of unjustifiable, unreasonable or dis-
criminatory trade policies or practices that have a significant ad-
verse effect on United States commerce and contribute to the ex-
cessive trade surplus of that country.” This determination is to be
based upon findings in the National Trade Estimates Reports
under section 181 of the Trade Act of 1974, findings and determina-
tions under section 301 of the Trade Act of 1974, the Antidumping
Law and the Countervailing Duty Law, and other relevant informa-
tion (including GATT findings). Evidence of such a pattern would
include: subsidy policies; targeting policies; illegal trade barriers;
unreasonable or discriminatory procurement policies; a burden-
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some tariff structure; excessive regulatory activity designed to dis-
criminate against U.S. products; and tolerance of extensive dump-
ing in foreign markets by the government.

If the USTR’s determination is affirmative, such country must be
placed on a list of countries with “excessive and unwarranted bilat-
eral trade surpluses” and is subject to further negotiations and ac-
tions which require that country to achieve specified “surplus re-
duction goals.”

¢. Surplus reduction goals

A newly created section 311(c) sets forth the surplus reduction
goals required of excessive and unwarranted surplus countries.
These goals are:

1For the first year—a 10 percent reduction below its 1985 sur-
plus;
For the second year—a 10 percent reduction below its sur-
plus for the prior year;
For each subsequent year through 1990, a further 10 percent
reduction.

However, it at any time during this period the country falls
below the base level and ratio for “excessive surpluses” (175 per-
cent nonpetroleum export/import ratio and a bilateral nonpetro-
leum surplus of $3 billion) it will be removed from the list. Also, if
at any time a country is no longer found to maintain a pattern of
unjustifiable, unreasonable, or discriminatory trade policies, it will
be removed from the list.

d. USTR negotiations

After a country is placed on the list, under a new section 311(d)
the USTR is given 2 months (with a possible 2-month extension if
necessary) to negotiate an agreement with such country which
achieves the surplus reduction goals set forth in paragraph (c).

e. Presidential action if negotiations are unsuccessful

If no agreement is achieved, the President is required under a
new section 311(e) to take any of the following actions that he con-
sidelrs necessary or appropriate to achieve the surplus reduction
goals:

(1) Suspend, withdraw, or prevent the application of benefits
of trade agreement concessions to carry out any trade agree-
ment with that country.

(2) Direct customs officers to assess duties or impose other
import restrictions on the products of that country for such
time, in such an amount, and to such a degree as the President
determines appropriate.

(3) Negotiate agreements (including, but not limited to, or-
derly marketing agreements) with that country.

(4) Take administrative action, and if necessary, proposed
legislation, to implement any other government action which
would restore or improve the international competitive posi-
tion of United States industries with that country.

However, if, for any year the actions of the President with re--
spect to a given country are not sufficient to meet the surplus re-
duction goals, then for the following and subsequent years (assum-
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ing t}}at country is still on the list) the President must impose
quantitative limits on imports from the country in a manner suffi-
cient to achieve the surplus reduction goals. No Presidential ac-
tions are required if the ET.S. merchandise trade deficit is less than
1.5 percent of GNP. :

[. Reviewable Presidential waivers

A newly created section 311(f) sets forth two conditions under
which the President may waive other provisions of section 311.

1. Balance of payment difficulties.—The President may reduce
the deficit reduction goals as he deems appropriate on an annual
basis for any country if he determines that, by virtue of its balance
of payments difficulties (including debt repayments) it would not be
possible for that country to meet the surplus reduction goals with-
out significant economic harm, and if he reports such determina-
tion and goal reductions to the Congress. The President also must
develop a plan of action for otherwise achieving the fundamental
purposes of section 119, and submit that plan to the Congress. Con-
gress may, by fast track legislation under section 151 of the Trade
Act of 1974, restore the statutory deficit reduction goals in whole
or in part.

2. Substantial harm to national economy.—The President may
waive the requirement to take action under subsection (e) if be de-
termines that such action would cause substantial harm to the U.S.
economy. However, he must submit such determination to the Con-
gress together with a justification and an alternative plan which he
will pursue to achieve the fundamental purposes of section 119. If
the Congress, within 60 days, enacts a disapproval of such a waiver,
under the fast track legislative procedures of section 151 of the
Trade Act of 1974, then such waiver is void.

Reasons for change

The Committee believes that a new, comprehensive procedure is
necessary to fill a significant void in U.S. trade law. Current trade
laws, dealing as they generally do with sector-specific problems,
have not proved effective in countering the trade-distorting policies
and practices of countries experiencing large and persistent trade
surpluses through the widespread use of unfair trade practices.
Even section 301 (prior to this amendment), while considered a
flexible statute capable of dealing with a wide range of unfair trade
practices, has generally been used to address foreign trade policies
and practices affecting single sectors, such as insurance, informa-
tics, and tobacco. It does not appear to the Committee that section
301, absent this amendment is sufficiently broad to deal with the
full spectrum of a country’s acts, policies, and practices as they
affect that country’s overall international trade position. Similarly,
the new provision on targeting, while requiring a review of a wide
range of a country’s trade policies, deals essentially with the
sector/specific results of targeting. In contrast, the Committee be-
lieves that section 119 gives the President all the authority and
flexibility which he will need to induce large surplus countries to
take immediate steps to remove their trade barriers and reduce
their trade surpluses or face certain action by the United States if
they fail to do so.
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The need for this legislation seems clear. The GATT system of
international trade is based on the fundamental premise that trade
is a mutually advantageous proposition through which all nations
gain through a higher standard of living for their citizens. The
Committee does not dispute this premise. However, the Committee
does believe that international trade, as pursued by some nations
today, is not in fact mutually advantageous. The phenomenon of
one or a few countries amassing huge trade surpluses through rela-
tively unimpeded access to the U.S. market, while denying equita-
ble access to their markets by the United States and other t_ragiing
partners, robs the trading system of its essential characteristic of
mutual advantage. The Committee believes that the time has come
to call a halt to this type of broadly unequal access and the ability
to profit handsomely by it, as some countries have done—and con-
tinue to do.

The Committee notes with interest certain data compiled by the
GATT Secretariat, showing the share of imports by developed coun-
tries of those manufactured goods exported by developing countries
to developed countries. These data show the following trends:

SHARE OF TOTAL INDUSTRIAL COUNTRY IMPORTS OF MANUFACTURES FROM LDC'S

fin percent]

United States Japan EC. Canada EFTA

1979 45.33 10.65 36.60 3.02 440
1980 4493 8.86 3842 270 5.09
1981 51.43 9.45 31.10 3.36 466
1982 52.80 8.86 30.39 3.16 4.79
1983 57.63 1.72 26.99 3.68 3.98
1984 61.57 795 22.96 3.89 363

Source: USTR, and GATT publication: International Trade 1984/85.

These trends show the United States absorbing an ever-increas-
ing share of manufactured goods from developing countries, while
other countries’ or blocs’ shares have either declined sharply (in
the case of the EC) or have declined from a quite low share to an
even lower share (as in the case of Japan). So while some major
trading countries are reaping the gains of an open U.S. market,
they are compounding the distortions of international trade pat-
terns by taking an ever-shrinking share of developing country man-
ufactured exports. The United States is left to take up the slack.
Trends such as these must change, and they must change quickly.

The data above are just one example of the concerns felt by the
Committee with respect to the trade policies and patterns of some
of our major trading partners. Some of the same countries identi-
fied in the table are running large trade surpluses not only with
the United States but with the world as well. Japan, for example,
amassed a record $51 billion surplus with the United States and a
$56 billion global trade surplus in 1985. West Germany’s surplus
with the United States totalled $13 billion in 1985, compared to a
global surplus of $25 billion. Taiwan, which does not appear in the
table above, ran a $13 billion surplus with the United States, com-
pared to a global surplus of nearly $11 billion.
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What seems clear is that certain countries are reaping large
gains from the world trading system and appear unwilling to take
the steps which are necessary to begin shouldering a greater share
of the responsibilities—in addition to the benefits—of that system;
The intent of section 119 is to give the President the leverage to
bring about a more equitable sharing of that responsibility.

The first step in the process of determining whether a country
maintains an excessive and unwarranted trade surplus comes from
the ITC. The ITC finding as to whether or not a country maintains
an excessive surplus with the United States is based on a number
of criteria spelled out in detail in the previous section. These crite-
ria were selected for a number of reasons. The requirement that a
country have more than $7 billion in total trade with the United
Sj:ates is designed to exclude smaller trading nations from the pur-
view of this legislation. While attempting to craft additional lever-
age for U.S. negotiators to open foreign markets, the Committee
has no intention of throwing such a wide net that even countries
with limited impact on the U.S. market are caught by its reach,

Oil was excluded from certain criteria of this section primarily
because international trade in oil is so heavily dominated by vagar-
ies of supply and price which are far outside the scope of normal
market forces. As a result, trade patterns based on oil are them-
selves heavily distorted. In addition, while the OPEC cartel now ap-
pears to be weakening (at least temporarily), the basic determi-
nants of petroleum trade stem from whether a country is oil-rich or
oil-poor and have nothing to do with the degree of market openness
of a particular country. Accordingly, oil trade does not appear to be
an appropriate factor to consider when assessing a country’s trade
patterns as they relate to market openness. ‘

The Committee nonetheless recognizes that some countries’ re-
source endowment makes them structural importers of oil and re-
quires that they export manufactured goods. Section 119 takes this
fact into account in requiring that countries not only maintain a
large bilateral non-oil surplus with the United States but that they
also maintain a global trade surplus. If a country’s overall balance
of payments (including oil trade and debt payments, if any) is such
that requiring that country to meet the surplus reduction goals
would cause significant economic harm to that country, the Presi-
dent may reduce those goals, subject to Congressional override. .

Once the ITC has identified major U.S. trading partners which
maintain excessive trade surpluses, the USTR is given 15 days to
determine whether any such country maintains ‘‘a pattern of un-
justifiable, unreasonable, or discriminatory trade policies or prac-
tices that have a significant adverse effect on United States com:
merce and contribute to the excessive trade surplus of that coun-

ry. :

Although a 15-day period for the USTR determination may
appear short, the actual period available for this determination is
~ far longer. For the first year, the USTR may begin an assessment
on the date of enactment, since countries which are likely to fall
within the scope of section 119 based on 1985 trade data already
are well known. For subsequent years, the USTR can, through con:
sultations with the ITC throughout the year and into the first two:
months of the following year (as that agency makes its determinai
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tions) assess whether trade patterns are likely to change sufficient-
ly to require adding additional countries to the list.

The USTR’s determination must be based on all the information
at his disposal. The terms “unjustifiable, unreasonable, and dis-
criminatory” have well-known and accepted meanings under sec-
tion 301. The Committee intends the USTR to be guided in his de-
terminations under this section by those meanings. In addition to
reliance on those terms, the USTR is required to take into account
all of the information available to him through a wide variety of
domestic or international sources. Thus, while the USTR determi-
nation involves a certain amount of inherent subjective judgment,
the Committee intends that the USTR make an overall assessment
as to whether a country which is enormously successful in its trade
with the United States is truly practicing fair and reciprocal trade
or whether that country is using its policies and practices to frus-
trate reciprocal trade. With respect to this determination, the Com-
mittee intends that there be an affirmative determination even
when the pattern involves only a relatively small number of poli-
cies or practices of sufficient magnitude to meet the basic test of
unfairness. In addition, the Committee intends that there be an af-
firmative USTR determination in cases in which foreign govern-
ment policies and practices bear heavily on a few key trading sec-
tors in which large trade surpluses contribute heavily to the exces-
sive bilateral surplus. However, there must be a clear demonstra-
tion that these policies and practices have a significant adverse
effect on U.S. commerce and contribute to a country’s excessive
trade surplus.

Once the USTR determines that a country’s trade polcies and
practices meet the relevant criteria, the USTR must place that
country on a list of countries with ‘““excessive and unwarranted
trade surpluses.” That country then is subject to further negotia-
«til()ms and actions, as described in detail in the explanation section
above.

Section 119 gives the USTR two months (with a possible 2-month

extension) to negotiate an agreement with an excessive and unwar-
ranted surplus country which would achieve the surplus reduction
goals for that country. Such an agreement could contain provisions
which substantially open the foreign market through the elimina-
tion of unfair barriers or policies; or which increase imports from
the United States or limit exports to the United States. In any
event, the agreement must ensure that the surplus reduction goals
are met. If the USTR fails to reach an agreement, the President is
required to take any of a broad range of possible actions which he
:considers necessary or appropriate to achieve the surplus reduc-
tions goals with respect to the country concerned.
- The Committee recognizes that a 2 to 4 month time period for
negotiation places intense pressure on both the USTR and on the
US. trading partners concerned to reach a satisfactory agreement
quickly. Indeed, that is the Committee’s clear intent. Trading part-
:ners which have amassed large surpluses at the expense of the
United States are being put on notice that they must act swiftly to
remedy the situation; failure to do so means that they leave the
choice to the President as to the means by which their unwarrant-
-ed trade surpluses will be remedied.
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It should be noted here that among the actions which the Presi-
dent may take is to negotiate agreements, including, but not limit-
ed to, orderly marketing agreements. Therefore, the close of the 2
(or 4) month negotiating period provided to the USTR does not
completely foreclose the option of further negotiations. Continuing
to negotiate, however, does not obviate the need for the excessive
and unwarranted surplus country to achieve the specified surplus
reduction goals.

The Committee believes it is important to provide the President
with as much flexibility as possible in fashioning the appropriate
response to a country which fails to agree to surplus reduction. The
actions authorized by section 119 provide such flexibility, including
@he possibility of actions to be taken domestically to improve the
international competitive position of U.S. firms. If the actions
taken by the President do not achieve the surplus reduction goal
for that year, the President is required to impose quantitative limi-
tations on imports from the country concerned (either selectively
or across-the-board) the following year to assure that the goal is
met for that year. In determining what actions to take, the Presi-
dent may want to avoid taking actions with respect to products al-
ready covered by bilateral agreements.

Section 119 sets forth two conditions under which the President
may waive certain requirements of the section. In the first in-
stance, the President is authorized to reduce a country’s surplus re-
duction goals due to its balance of payments difficulties and the
significant economic harm which would result from its efforts to
meet the goal. The Committee views this language as an important
safeguard for countries which may meet all the criteria of the bill
as excessive and unwarranted surplus countries but whose balance
of payments situation is such that more harm than good might
result from the inflexible imposition of a surplus reduction goal.

Section 119 also authorizes the President to forego taking action
against an excessive and unwarranted surplus country if he deter-
mines that such action “would cause substantial harm to the na-
tional economic interest of the United States.” This waiver does
not eliminate the application of the deficit reduction goals to such
country or the requirement for bilateral negotiations. The Commit-
tee intends that the Presidential waiver provided for in this second
instance be used only in those cases in which the President has
clear reason to believe that substantial harm to U.S. economic in-
terests will in fact result from his actions. The Committee views
the Congressional disapproval provision as adequate protection
against the President’s use of his waiver authority in circum-
stances which do not seem warranted. In addition, whenever the
waiver authority is used, the President must develop an alternative
plan of action for otherwise achieving the fundamental purposes of
section 119. This requirement also should serve to guard against
the possibility that the President will use his waiver authority to
thwart the purposes of this section.

SECTION 120. CONFORMING AMENDMENTS AND EFFECTIVE DATE

Section 120 of the bill contains various conforming changes and
effective dates for the amendments made in Chapter 1 of Title III
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of the Trade Act of 1974 by this Act. Unless otherwise specified,
file amendments take effect on the date of the enactment of this
ct.

The amendments made by section 112 to section 301 authority
and the time limits for Presidential action and by section 114(d) to
the recommendation procedures apply to petitions filed and investi-
gations self-initiated under section 302 after the date of enactment
and to cases pending on the date of enactment if the USTR has not
made a recommendation to the President under section 304 as of
that date.

Amendments made by paragraphs (1), (2) and (4) of section 116
concerning USTR determinations apply to petitions filed, investiga-
tions self-initiated, and cases pending on or after the date of enact-
ment if the USTR has not made a recommendation to the Presi-
‘dent as of that date. The amendments made by paragraph (3) of
section 116 to the time limits for USTR recommendations to the
President apply to petitions filed or investigations self-initiated on
or after the date of enactment.:

Chapter 2—International Trade in Telecommunications Products
and Services

Present law

There is no law currently in force dealing specifically with inter-
national trade in telecommunications products and services. Sec-
tion 301 of the Trade Act of 1974 may be used to address certain
unfair foreign trade practices affecting telecommunications trade.
However, Chapter 2 provides authority to deal in a comprehensive
way with international trade barriers faced by the U.S. telecom-
munications industry.

Explanation of provision

Chapter 2, The Telecommunications Trade Act of 1986, contains
the following provisions. -

SECTION 121. SHORT TITLE

Section 121 provides that this Act may be cited as the ‘“Telecom-
munications Trade Act of 1986.” ‘

SECTION 122. FINDINGS AND PURPOSES

Section 122 sets forth six Congressional findings that rapid
growth in the world market for telecommunications products and
services will continue for several decades; the United States can
improve prospects for its exports and technological leadership
through a program to achieve an open world market; most foreign
markets have extensive government intervention which adversely
affects U.S. exports, investment, and employment; the open U.S.
market has resulted in a dramatic growth in imports and a grow-
ing imbalance in competitive opportunities; and unless the imbal-
ance is corrected by achieving fully competitive market opportuni-
ties for U.S. telecommunications products and services in foreign
markets, the United States should avoid granting continued access
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to foreign products and services in telecommunications and other
areas.

-Section 122 also sets forth three purposes of the Act: (1) to foster
“the economic and technological growth of and employment in the
U.S. telecommunications industry and all U.S. persons who benefit
from a high quality telecommunications network; (2) to ensure that
countries which have made commitments to open telecommunica-
tions trade fully abide by those commitments; and (3) to achieve a
more open world trading system for telecommunications products
and services through negotiation and achievement of fully competi-
tive market opportunities for U.S. telecommunications exporters
and their subsidiaries in those markets in which barriers exist to
free international trade.

SECTION 123. NEGOTIATING OBJECTIVES

Section 123 sets forth six primary negotiating objectives and
seven secondary negotiating objectives for the purposes of section
124, which requires the USTR to establish specific negotiating ob-
jectives on a country-by-country basis.

Section 123(a) sets forth six primary negotiating objectives, which
are:

(1) The nondiscriminatory procurement of telecommunica-
tions products and related services by foreign entities that pro-
vide local exchange telecommunications services that are
owned, regulated, or controlled by foreign governments.

(2) Assurances that any requirement for the registration of
telecommunications products which are to be located on cus-
tomer premises, for the purposes of—

(A) attachment to a telecommunications network in a
foreign country, and
(B) the marketing of the products in a foreign country,
be limited to the certification by the manufacturer that the
products meet standards established by the foreign country for
preventing harm to the network or network personnel.

(3) Transparency of, and open participation in, the standards-
setting processes used in foreign countries with respect to tele-
communications products.

(4) The ability to have telecommunications products, which
are to be located on customer premises, approved and regis-
tered by type, and, if appropriate, the establishment of proce-
dures between the United States and foreign countries for the
mutal recognition of type approval.

(5) Access to the basic telecommunications network in for-
eign countries on reasonable and nondiscriminatory terms and
conditions (including non-discriminatory prices) for the provi-
sion of value-added services by United States suppliers.

(6) Monitoring and effective dispute settlement provisions re-
garding matters referred to in paragraphs (1) through (5).

Section 123(b) sets forth seven secondary negotiating objectives,
which are:

(1) national treatment for telecommunications products and
services that are provided by United States firms;
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_ (2) most-favored-nation treatment for such products and serv-
ices;

(3) nondiscriminatory procurement policies with respect to
such products and services and the inclusion under the Agree-
ment on Government Procurement of the procurement (by sale
or lease by government-owned or controlled entities) of all tele-
communications products and services;

(4) the reduction or elimination of customs duties on telecom-
munications products;

(5) the elimination of subsidies, dumping, violations of intel-
lectual property rights, and other unfair trade practices that
distort international trade in telecommunications products and
services;

(6) the elimination of investment barriers that restrict the
establishment of foreign-owned business entities which market
such products and services; and

(7) monitoring and dispute settlement mechanisms to facili-
tate compliance with telecommunications trade agreements.

SECTION 124. INVESTIGATIONS OF FOREIGN TELECOMMUNICATIONS
TRADE BARRIERS

Investigations.—Section 124(a)(1XA) requires the USTR, within
six months of the date of enactment, to undertake and complete an
investigation of foreign countries with a substantial potential
market for U.S. telecommunications products and services. The
purpose of the investigation is to identify and analyze those acts,
policies, and practices in each country which deny fully competitive
foreign market opportunities to the telecommunications products
and services of U.S. firms.

Under section 124(a)(2), the USTR may exclude any foreign coun-

try from the required investigations, if the USTR determines that
the potential market in that country for U.S. telecommunications
products and services is not substantial. However, countries ex-
cluded from investigation for this reason must be reviewed annual-
ly by the USTR as provided by section 124(c). If the USTR consid-
ers that country’s potential market to be substantial, he must un-
dertake and complete, within 6 months, an investigation to identify
and analyze those acts, policies, and practices which deny fully
competitive foreign market opportunities for U.S. firms.
- Investigations by petition from interested parties or by self-ini-
tiation also may be undertaken by the USTR under section 124(b).
Such investigations must be completed within 6 months of the date
on which they were commenced, in the case of investigations by
?_elg&mitiation; or within 6 months of the date on which a petition is
iled.

The USTR is required under section 124(d) to report to the House
Committee on Ways and Means and the Senate Committee on Fi-
nance on the investigations undertaken under this section. Each
report must be submitted within 30 days of the completion of the
investigation.

Trade negotiating objectives.—Section 124(a)(1)(B) requires the
USTR to establish specific primary and secondary negotiating ob-
jectives, drawing from the list of such objectives set forth in section
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123, which should be pursued in negotiations to obtain fully com- .
petitive market opportunities in foreign countries for telecommuni-
cations products and services of U.S. firms. The USTR shall estab-
lish these negotiating objectives on basis of the analysis described
above. The USTR also shall take into consideration: the needs of
the affected U.S. industry in that country; the competitiveness of
U.S. industries in domestic and world markets; the progress being
made to expand market opportunities under existing agreements or
ongoing negotiations; and the availability of appropriate incentives
and effective remedies.

SECTION 125. ACTIONS BY THE PRESIDENT IN RESPONSE TO
INVESTIGATIONS BY TRADE REPRESENTATIVE

Section 125(a) requires the President, upon completion of the
USTR’s investigations under sections 124(a)(1)(A) (mandated by the
bill) or 124(b) (by petition or self-initiation) to enter into negotia-
tions with countries which were identified during the investigation
and denying fully competitive market opportunities. The purpose of
the negotiations is to enter into bilateral or multilateral agree-
ments which achieve the specific primary and secondary negotiat-
ing objectives that were established by the USTR under section
124(a)(1X(B).

The negotiating period set forth in section 125(c) provides 18
months from the date of enactment for the President to enter into
agreements with countries identified by the USTR during his inves-
tigation. The President may request up to two one-year extensions
of the negotiating period. To do so, he must submit a bill 90 days
prior to the expiration of the negotiating period and a statement
that: substantial progress is being made in negotiations with the
country concerned; and further negotiations are necessary to reach
an agreement which meets the specific primary and secondary ne-
gotiating objectives established with respect to that country. Such
requests will be considered by Congress under the “fast-track” pro-
cedures of sections 102 and 151 of the Trade Act of 1974.

If the President is unable to enter into a trade agreement with a
foreign country within 18 months after the date of enactment (or
longer, as approved by Congress), section 125(b)(1XA) provides that
the President shall take whatever actions authorized by the bill
that are necessary and appropriate to achieve the purposes of the
primary objectives not covered by the agreement. Section
125(b)(1XB) provides that the President may take whatever actions
authorized by the bill that are necessary to achieve the secondary
objectives not covered by the agreement. ,

Section 125(b)(2) requires that any actions taken by the President
against the goods or services of a foreign country be directed first
at telecommunications products and services from that country.

Section 125(b)(8) authorizes the President to terminate, withdraw,
or suspend trade agreements; take any action under section 301 of
the Trade Act of 1974; prohibit the Federal Government from pur-
chasing telecommunications products of a specified country; in-
crease domestic preferences or suspend waivers of domestic prefer-
ences with respect to Federal government telecommunications pur-
chases (or other products in the case of suspension of waivers);
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deny Federal funds or credits for purchases of telecommunications
products of a specified foreign country; and suspend GSP benefits
on articles from specified foreign countries.

With respect to the authority to terminate, withdraw, or suspend
trade agreements, the President is authorized under section
125(b)(4) to increase the rate of duty on products of the country
concerned up to the rates set forth in column 2 of the Tariff Sched-
ules of the United States (TSUS). Those rates are to apply to prod-
ucts imported immediately after the termination, withdrawal, or
suspension of an agreement takes effect.

In order to ensure the sanctity of contracts, section 125(b)(5)
specifies that actions taken by the President under section 125(b)3)
will not affect any binding obligations entered into before the date
of enactment of this bill to which any U.S. citizen or national is a
party. Section 125(b)(6) provides that any action taken by the Presi-
dent under section 125(b)3) is subject to approval by Congress
under “fast-track” procedures.

‘Section 125(d) provides that the President may modify or termi-
nate any action taken against a country only if that country enters
into a trade agreement which achieves the objectives established by
the USTR for that country. The President shall inform the House
Committee on Ways and Means and the Senate Committee on Fi-
nance promptly of any such modification or termination.

\
SECTION 126. REVIEW OF TRADE AGREEMENT IMPLEMENTATION BY
TRADE REPRESENTATIVE

Section 126(a) defines ‘“‘trade agreement’ as (1) a trade agree-

ment entered into under section 125 that is in force with respect to
the United States, and (2) a trade agreement regarding telecom-
munications products or services that was in force with respect to
the United States on the date of enactment of this Act.
. Section 126(b) requires the USTR to conduct annual reviews to
determine whether any act, policy, or practice of a country with
which a telecommunications trade agreement has been reached: (a)
is not in compliance with the terms of the agreement; or (b) other-
wise denies fully competitive market opportunities within the con-
text of the terms of the agreement. In his review, the USTR is di-
rected under section 126(c)(1) to:

Consider any evidence of actual patterns of trade (includ-
ing United States exports of telecommunications products
to a foreign country and sales and services related to those
products) that do not reflect patterns of trade which would
-reasonably be anticipated to flow from the concessions or
commitments of such country based on the international
competitive position and export potential of such products
and services.

The USTR is required under section 126(c)(2) to consult with the
International Trade Commission with regard to “‘actual patterns of
trade.”

If the USTR determines that a country’s acts, policies, or prac-
tices violate a telecommunications trade agreement or otherwise
deny fully competitive market opportunities under the agreement,
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section 126(d) requires him to take whatever authorized actions
that are necessary to: (a) fully offset the foreign act, policy, or prac-
tice, and (b) restore the balance of concessions between the United
States and the foreign country in telecommunications trade. The
USTR may not take action against a country with a trade agree-
ment in existence on the date of enactment before the President
has taken action against any other country under section 125(b)(3).

Section 126(e) authorizes the USTR to terminate, withdraw, or
suspend trade agreements or take any action under section 301 of
the Trade Act of 1974. Actions must be directed first at telecom-
munications products and services. If all feasible actions have been
taken against telecommunications products and services, and if the
applicable objectives established with respect to that country have
not been achieved, then, and only then, may actions be directed
against other products and services. '

Section 126(e)(4) provides that any actions taken by the USTR
are subject to ‘“fast-track” Congressional consideration. Section
126(f) specifies that actions taken by the USTR will not affect bind-
ing obligations entered into before the date of enactment of this
bill to which any U.S. citizen or national is a party. Section 126(g)
provides that the USTR may modify or terminate any action taken
under this section only if he determines that the foreign country
concerned has taken appropriate remedial action regarding the act,
policy, or practice concerned. The USTR is required under section
126(h) to promptly inform the House Committee on Ways and
Means and the Senate Committee on Finance of any such modifica-
tion or termination.

SECTION 127. CONSULTATIONS

Section 127 requires that the President and the USTR consult
with the Secretary of Commerce and other members of the Trade
Policy Committee established under section 242(a) of the Trade Ex-
pansion Act of 1962; with the private sector advisory committees
established under section 135 of the Trade Act of 1974; and with
other interested parties in the course of investigations, in the es-
tablishment of negotiating objectives, and in determining appropri-
ate action. In addition, this section requires the President to con-
sult closely with appropriate committees of Congress on all aspects
of the negotiations.

SECTION 128. GENERAL TRADE AGREEMENT AUTHORITY

Section 128 provides general trade agreement authority allowing
the President to conclude telecommunications trade agreements
under section 125(a). Section 128(a) authorizes the President,
during the 42-month period following the date of enactment, to
enter into trade agreement to achieve the primary and secondary
objectives established by the USTR. Section 128(b) provides that
agreements involving U.S. concessions are to be treated as trade
agreements subject to ‘“fast-track” legislative procedures. The
President is authorized to implement through proclamation any
trade agreement that provides solely for unilateral concessions by a
foreign country to the United States. Under section 128(c), the
President is authorized to extend agreement benefits and obliga-
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tions to all countries or just to countries which are parties to the
agreement. In addition, the President may choose whether or not
to apply the agreement benefits and obligations uniformly to all
parties.

SECTION 129. COMPENSATION AUTHORITY

Section 129(a) authorizes the President to enter into agreements
granting new U.S. concessions as compensation to a foreign coun-
try for action taken against it, if that action is found to violate U.S.
international obligations, including obligations under the General
Agreement on Tariffs and Trade (GATT). Section 129(b) provides
that agreements reached under this section are subject to Congres-
sional approval under “fast-track” procedures.

SECTION 130. DEFINITION OF TELECOMMUNICATIONS PRODUCT

Section 130 defines “telecommunications product” in terms of
classification numbers from the Tariff Schedules of the United
States (TSUS).

SECTION 131. INTERNATIONAL OBLIGATIONS

This section provides that nothing in the Act shall be construed
to require the President and the Congress to violate U.S. legal obli-
gations, including GATT obligations. .

Reasons for change
Findings and purposes

The findings and purposes (section 122) reflect the Committee’s
concern over the tremendous imbalance in market access for tele-
communications goods and services that exists between the United
States and other countries. The increased deregulation of the U.S.
market since the 1960s and before, capped by the court-ordered di-
vestiture by American Telephone and Telegraph (AT&T) of its local
operating companies on January 1, 1984, has resulted in a U.S.
market virtually devoid of barriers to the entry of foreign competi-
tors. This market openness is not viewed by the Committee as a
negative feature of the U.S. market. The Committee has no inten-
tion of suggesting that a more protected market should be reintro-
duced in the United States. Rather, it is the view of the Committee
that vigorous efforts should be made by the United States to
achieve more open markets in other countries. Such efforts should
be undertaken with a sense of urgency and should not await the
conclusion of any multilateral trade negotiations, which tradition-
ally proceed at a relatively slow pace. The problems confronting
the U.S. telecommunications industry, coupled with the importance
of that industry to the United States economy, warrant more im-
mediate attention.

The U.S. telecommunications industry is the largest in the world,
accounting for nearly half of worldwide sales in 1985. The U.S. and
world markets for telecommunications products and services have
grown at very healthy rates in recent years and are projected to
continue doing so in the coming years. Deregulation and technolog-
ical advances are significant spurs to rapid growth in the industry.
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According to a 1984 study by the U.S. International Trade Com-
mission, the U.S. industry retains a strong technological lead over
industries in other countries in most areas of the higher technology
spectrum. U.S. competitiveness in such low-technology items as
handsetq has seen steady erosion due to a variety of factors, howev-
er, and imports of such products have enjoyed strong growth. At
the same time, due to pervasive barriers in major foreign markets,
U.S. producers have not been able to expand their exports as much
as would have been the case in the absence of those barriers. Thus
despite a strong technological lead in most product areas, the U.S.
industry has seen a once-healthy trade surplus shift to a sizable
deficit in a few short years and its share of the U.S. market decline
gradually. The U.S. balance of trade in telecommunications equip-
ment shifted from a surplus of about $800 million in 1981 to a defi-
cit of $1.3 billion in 1985.

While the strong dollar has been a major factor in the overall
loss of U.S. competitiveness in international trade, the problems
confronting the U.S. telecommunications industry appear to go
beyond that of dollar strength alone. Despite the competitive disad-
vantage of a strong dollar, U.S. producers have succeeded in in-
creasing their exports steadily, if slowly, in recent years. U.S. ex-
ports of telecommunications equipment in 1981 were $1.9 billion; in
1985 they were nearly $2.5 billion. U.S. producers have continued
competing successfully against their strongest competitors from
Europe, Canada, and Japan in third country markets—particularly
developing countries—even in the face of the strong dollar. The
erosion in the U.S. trade balance in telecommunications equipment
has stemmed from the sharp growth in imports—from $1.1 billion
in 1981 to $3.7 billion in 1985.

In the area of telecommunications services, United States firms
are among the world leaders in terms of competitive potential.
However, in services trade as in product trade, foreign country re-
strictions on access to the basic telecommunications network, on
the international flow of data, and other barriers severely hamper
the ability of U.S. firms to compete internationally. With the world
market in telecommunications services approaching an estimated
$300 billion, removal of foreign barriers to trade is imperative.

The telecommunications industry, taken by itself, is of major im-
portance to the maintenance of a vibrant, technologically advanced
economy. From the telephone switching apparatus and cellular
telephones to optical fibers and communications satellites, the
heart of a modern economy is bound closely to the telecommunica-
tions industry. When viewed more broadly, the central role of the
telecommunications industry becomes even more apparent. Ad-
vancements in such industries as banking, data processing, tourism
and travel, and a host of other industries would not be possible
without ready access to a low-cost, highly efficient telecommunica-
tions network.

Yet the U.S. lead in telecommunications technology should not
be taken for granted. Continued loss of market share in the United
States, coupled with the inabilit(;iy of most U.S, firms to penetrate
markets in Europe, Canada, and, until recently, Japan, carry the
risk of steady erosion of that lead. For these reasons, the Commit-
tee believes that action is needed to address the problem of closed
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telecommunications markets in most of the world’s advanced in-
dustrial countries. Such action should be taken at the earliest pos-
sible date. The open U.S. market would serve as the greatest possi-
ble leverage in negotiations to open foreign markets. The Telecom-
munications Trade Act provides for judicious use of that leverage.
¢ The findings and purposes section refers to the need to achieve
fully competitive market opportunities for U.S. exporters and their
subsidiaries. By referring both to exporters and subsidiaries, the
Committee’s intention is to clarify that a major purpose—and
indeed, a major measure of success—of agreements negotiated
under the Act is to eliminate barriers to U.S. exports. At the same
time, the Committee recognizes that one element of foreign market
opénness is the related sales and services provided by U.S. subsidi-
aries, and any assessment of foreign market openness should take
such activities into account.

~The term “fully competitive market opportunities” reflects the
overriding purpose of the Act, which is to open foreign markets so
that U.S. firms have the opportunity to compete fully and fairly
with domestic firms in those markets. Such foreign market open-
ness will provide increased opportunities for U.S. exports and for
export-related employment in the telecommunications industry.

" The Committee has no intention of suggesting that the standard
of “fully competitive market opportunities” means that foreign
telecommunications markets must be a mirror image of the U.S.
market. This issue has been the source of intense controversy in
discussions about the bill, and the Committee wishes to put such
fears to rest. The bill contains no stated or implied requirement for
the denationalization of telecommunications monopolies or for the
elimination of vertical integration in foreign telecommunications
markets. In the area of standards, while an overall standard of
“harm to the network’” may be adopted by a foreign country, the
Committee does not expect all of that country’s telecommunica-
tions standards (such as those relating to maintenance of the net-
work, signal strength, etc.) to conform to those that exist in the
Eiﬁited States. The same is true for other objectives set forth in the
. However, deregulation and divestiture of the telecommunications
market in the United States has provided substantial benefit to for-
eign producers of telecommunications equipment. The Committee
believes that U.S. producers should enjoy access to foreign markets
which is comparable to foreign access in the U.S. market. The
areas where such access is regarded as particularly important are
spelled out in the bill’s primary objectives—nondiscriminatory pro-
curement, open and transparent standards-setting processes, non-
discriminatory access to the basic telecommunications network,
and so on. In sum, achievement of the specific negotiating objec-
tives established for a foreign country should have the effect of cor-
recting the imbalance in competitive opportunities between the
Un(iited States and that country in the area of telecommunications
trade.

Investigations

Y The purpose of the investigations required of the USTR under
section 124 is to identify and analyze those acts, policies, and prac-
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tices in each country which deny fully competitive foreign market
opportunities to the telecommunications products and services of
U.S. firms. It is the Committee’s intention that the USTR identify
and analyze a list of priority problems in each country which have
the overall effect of denying fully competitive foreign market op-
portunities. The language in this section should not be construed-as
requiring the USTR to develop a comprehensive “laundry list” of
problems in each country, including items of low priority or with
very limited impact on foreign market access. The list developed
here should provide the basis for establishing a priority list of ne-
gotiating objectives under this section. :

As to investigations by petition or by self-initiation, it is the
Committee’s intention that such investigations apply only to those
acts, policies, or practices which deny fully competitive market
access, as is required for investigations mandated by the Act. The
USTR should not undertake an investigation on the basis of frivo-
lous or unimportant assertions by a petitioner which allege or iden-
tify acts, policies, or practices with a very limited impact on foreign
market access.

Trade negotiating objectives

Section 124 also requires the USTR to establish specific negotiat-
ing objectives with respect to foreign countries, drawing from the
primary and secondary negotiating objectives set forth in section
123. The six primary negotiating objectives are immediate objec-
tives which should be sought in each bilateral negotiation, based on
the USTR’s judgment, in close consultation with the affected indus-
try, of the situation in that country and the needs of U.S. industry
in that country—i.e., which barriers are the most significant im-
pediments to obtaining fully competitive market access—and how
much negotiating leverage the USTR feels is available to aid in
achieving those objectives. Such leverage could take the form of
U.S. countermeasures or incentives in the form of additional U.S.
concessions. It is the view of the Committee that few, if any, addi-
tional trade concessions should be made to other countries as part
of agreements reached through negotiations. The U.S. market for
telecommunications equipment and services is virtually completely
open to foreign competition. Continued access to the U.S. market
should serve as sufficient incentive to foreign countries to open
their telecommunications markets to U.S. firms,

The seven secondary negotiating objectives also represent impor-
tant goals for negotiation. However, unlike the primary objectives,
the secondary objectives represent those longer-term goals which
are envisioned for international trade in telecommunications in
order to bring such trade more fully into the GATT system. As a
result, while the Committee encourages the USTR to seek to obtain
these objectives in negotiations with other countries, failure to
achieve these secondary objectives does not require the same
degree of response by the President under section 203 as does fail-
ure to achieve the primary objectives.

In establishing the specific primary and secondary negotiating
objectives for each country, the USTR is required to consult with
the private sector and any interested parties. The USTR also
should keep the House Committee on Ways and Means and the
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Senate Committee on Finance informed of developments in this
area. However, it is not the intent of this Act that the USTR
should make its list of negotiating objectives available beyond the
private sector advisory committees established under section 135 of
the Trade Act of 1974; the Trade Policy Committee established
under sections 242(a) of the Trade Expansion Act of 1962; the Con-
gress; or other interested parties, such that the fore1gn country
concerned is aware in advance of the U.S. “bottom-line” negotiat-
mg “objectives with respect to that country. To do so would mini-
mize the possibility of obtaining additional concessions from that
country.

Due to the importance placed in the Act on the spec1ﬁc negotiat-
ing' obJectwes, a fuller explanation of the Committee’s intent in
this area is warranted.

Taken as a whole, the primary negotiating objectives set forth in
section 123 represent those minimum market conditions which
should exist in a foreign country in order to give U.S. firms the op-
portunity to compete fully and fairly against domestic firms in that
market. The primary negotiating objectives include the following
items, as indicated in the explanation section above.

(1) The nondiscriminatory procurement of telecommunica-
“tions products and related services by foreign entities that pro-
" vide local exchange telecommunications services that are
owned, regulated or controlled by foreign governments.
. This objectlve is intended to clarify the coverage of this Act to
include not only such state-owned telecommunications monopolies
as exist in France and a number of other European countries, but
also such entities as Nippon Telephone and Telegraph (NTT) in
Japan, British Telecom (BT) in the United Kingdom, and Bell
Canada. These governments maintain de facto control over, or di-
rection of, the policies and practices of these telecommunications
providers; and, in the case of Japan and the United Kingdom, cur-
rently hold large percentages of those firms' outstanding stock—
100 percent in the case of Japan and 49.8 percent in the case of the
United Kingdom.

This objective is not intended to cover truly private foreign ﬁrms
which have entered their domestic markets in competition with
such government-controlled entities as those listed above by way of
example. This objective also is not intended to require the divesti-
ture:of state-owned monopolies or state-controlled entities such as
those.cited above. Rather, it is the desire of the Subcommittee to
see that U.S. firms have an opportunity to.supply equipment and
such ancillary services as maintenance and repair on an equal foot-
ing with domestic producers of telecommunications equipment in
-foreign markets.

- (2) assurances that any requirement for the registration of
telecommunications products which are to be located on cus-
tomer premises, for the purposes of—

(A) attachment to a telecommunications network in a

foreign country, and

(B) the marketing of the products in a foreign country,
‘be limited to the certification by the manufacturer that the
products meet standards established by the foreign country for
preventing harm to the network or network personnel.
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The purpose of this objection is to promote the common stand-
ards of “harm to the network” in assessing a product’s acceptabil-
ity for attachment to local telecommunications networks in foreign
countries. The purpose also is to indicate that U.S. firms should be
permitted to freely market customer premises equipment, if that
equipment meets the requisite standards and is registered with the
proper agency or authority in a foreign country. Many foreign
countries impose needlessly complex standards, and impose restric-
tions on the marketing of certain equipment even if properly regis-
tered, which have the effect—international or not—of discouraging
competition from foreign suppliers. West Germany, for example,
considers the first telephone or modem purchased by the customer
to be a part of the telecommunications network and not customer
premlses equlpment Private firms, therefore, cannot offer these

“first-purchase” items for sale.

The Committee also believes that allowing manufacturers.to
“self-certify” that their equipment meets the requisite standards in
each foreign market—as is the case in the United States with re-
spect to telecommunications equipment, automobiles, and other
products—would greatly facilitate international trade in telecom-
munications products.

(3) Transparency of, and open participation in, the standards-
setting processes used in foreign countries with respect to tele-
communications products.

(4) The ability to have telecommunications products, which
are to be located on customer premises, approved and regis-
tered by type, and, if appropriate, the establishment of proce-
dures between the United States and foreign countries for the
mutual recognition of type approval.

The Committee believes that these two objectives are important
elements of a truly open market. The process of setting standards
should be open to foreign, as well as domestic, firms, to ensure that
standards are not crafted as an impediment to import competition.
Foreign firms also should have ready access to the standards which
apply to products and services to be sold in the local market. The
ability to have telecommunications equipment approved and regis-
tered by type, as is done in the United States, would be a vast im-
provement over the practice followed in many countries, whereby
each piece of equipment sometimes must be approved and regis-
tered on an individual, piece-by-piece basis. Such procedures not
only are cumbersome but act as a nontariff barrier as well.

The Committee also encourages, where appropriate, efforts by
U.S. negotiators to seek the mutual recognition of type approval
among parties to a telecommunications trade agreement which pro-
vides for type approval of equipment. Mutual recognition of type
approval would be of particular significance in the case of a U.S.
agreement with a bloc of countries, such as the European Commu-
nity (EC). Mutual recognition would allow a manufacturer obtain-
ing type approval in one country to have that type approval accept-
ed in another country The concept does not require that partici-
pating countries’ telecommunications networks have identical
physical characteristics, although it would require harmonization
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-of those countries’ standards relating to “harm to the network”.
Because this one element of the bill’s primary objectives is encour-
aged by the Committee, but is not required by the bill, failure to
Eursue or achieve mutual recognition of type approval would not
e cause for mandatory countermeasures by the President.

(5) Access to the basic telecommunications network in for-
eign countries on reasonable and nondiscriminatory terms and
conditions (including non-discriminatory prices) for the provi-
sion of value-added services by United States suppliers.

Value-added service is an area of very strong U.S. competitiveness
and promises to be an area of very rapid world growth in the future.
This objective is intended to assure that U.S. providers of value-
added services (such as data processing, bank check-clearance, con-
sumer credit-check services, etc.) can gain access to foreign countries’
basic telecommunications networks on terms, conditions, and prices
which are comparable to those enjoyed by domestic service provid-
ers.

(6) Monitoring and effective dispute settlement provisions re-
garding matters referred to in paragraphs (1) through (5).

v This objective is regarded by the Committee as essential in assur-
ing that any problems or disputes which may arise in the areas
outlined above can be detected and resolved in a timely fashion.

Action by the President

‘Section 125 requires the President to negotiate with countries
identified by the USTR during his investigation, with the aim of
entering into agreements which achieve the specific primary and
secondary negotiating objectives established by the USTR.

.The provision authorizing a one-year period of initial negotia-
tions following the six-month investigation period, and two possible
extensions of one year each in these negotiations, enables the Con-
gress to maintain strong oversight over the negotiations but avoids
the inflexibility of a fixed deadline for either reaching agreement
or imposing trade remedies. However, if Congress does not approve
a request for an extended negotiating period (or if the maximum
allowable 42-month period authorized for negotiations is close to
expiration), and a satisfactory agreement has not been reached,
then appropriate remedies would have to be put into effect against
the country concerned at the end of the negotiating period. Since
both the request for an extension of the negotiating period and any
trade remedies which the President intends to impose require ap-
proval of Congress under “fast-track” procedures, the President
would have to submit a package of possible trade actions at the
same time that he submits the request for extension of the negoti-
ating period.
~“The overall purpose of the primary objectives is to achieve fully
competitive market opportunities for U.S. firms in foreign markets.
A determination as to whether or not fully competitive market op-
portunities have been achieved in an agreement, and thus whether
action is necessary, will be a judgment made by the President in
close consultation with parties specified in section 127 of the bill—
the Trade Policy Committee established under section 242(a) of the
Trade Expansion Act of 1962; and any interested parties from the
Private sector, including appropriate committees established under
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section 135 of the Trade Act of 1974. These private sector advisory
committees include representatives of industry and labor.

It is not the Committee’s intention that each primary objective
must be met in full in order for a judgment to be made that an
agreement achieves fully competitive market opportunities in a for-
eign country. Rather, it is the Committee’s intention that the
agreement, taken as a whole, is sufficient to achieve that objective,
The consultation process between the President and those firms
that are seeking access to the foreign market in question, coupled
with the requirement that the Congress approve any agreement re-
quiring U.S. concessions, should serve as an adequate safeguard
against the possibility that the administration would accept under
this standard a patently inadequate agreement.

The reason for giving the President discretion as to whether or
not to take action when the agreement does not achieve the second-
ary negotiating objectives is two-fold. First, because the secondary
objectives constitute goals of a longer term, more multilateral
nature than do the primary objectives, it is felt that the President
should not have to take action against a country if those objectives
are not met in a bilateral context. Moreover, some of the acts, poli-
cies, and practices referred to in the list of secondary objectives—
such as subsidization, dumping, or the violation of intellectual
property rights—can be remedied by other U.S. trade laws. Second,
the Committee wants to avoid creating a disincentive to the
USTR'’s selecting more negotiating objectives than those set forth
in the list of primary objectives. This might be the case if the Presi-
dent were required to take action in the event that the secondary
objectives were not met.

In determining what actions to take against a country, the Presi-
dent should take into account the nature and extent of the marekt
to which fully competitive access is being denied; the ability of U.S,
firms to supply that market; and the potential effectiveness of
measures available to correct the imbalance in competitive oppor-
tunities. If the segment of the foreign market for which fair and
equitable access has not been achieved is a segment in which U.S.
firms are not as competitive as firms in third countries; or if the
President lacks any viable means of inducing the foreign country
to open that market segment; then it would not necessarily be de-
sirable to take action against the country concerned, or to offer ad-
ditional U.S. concessions, when the benefits of market opening
might flow to firms in other countries.

Section 125 of the Act requires that any actions taken by the
President against the goods or services of a foreign country be di-
rected first at telecommunications products and services from that
country. Only then can the President take action directed at other
products and services. The purpose for this requirement is to exert
the maximum possible pressure against foreign suppliers of tele-
communications products and services who are the chief benefici-
aries of the open U.S. market and the protected home market.

The President is authorized to select from a broad range of meas-
ures in order to increase his ability to tailor any actions to the tele-
communications trade situation characterizing each country. The
President may use the flexibility provided by the options to impose
those measures that will have the most profound effect on the for-
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eign country concerned, to moderate the cost of compensation, or to
avoid or lessen the impact on domestic users of imports from that
country. In his consultations with interested parties from the pri-
vate sector, including representatives of industry and labor, the
President should, among other things, consider any information re-
ceived as to the effects of proposed actions on U.S. firms and work-
ers engaged in the distribution, marketing, and use of the affected
products. Based on such information, and to the extent consistent
with the objectives of the bill, the President should attempt to min-
imize any adverse effects of U.S. actions on such parties and may
be-selective as to the products covered by any actions. Such consid-
eration is important in order to avoid causing harm to U.S. inter-
ests which may be greater than the benefits to be obtained by se-
lecting a particular product for action. This flexibility does not,
however, alter the requirement that the President’s actions be of
sufficient magnitude to achieve the purposes of the primary and, as
appropriate, the secondary objectives established with respect to
that country.

.USTR review of trade agreement implementation

Section 126(a) defines ‘“‘trade agreement” as (1) a trade agree-
ment entered into under section 125 that is in force with respect to
the United States, and (2) a trade agreement regarding telecom-
munications products or services that was in force with respect to
the. United States on the date of enactment of this Act. The only
country that currently falls into the second category is Japan. It is
the intent of this section that the USTR’s review and enforcement
authorities apply not only to agreements involving U.S. concessions
and approval by the Congress, but also to agreements which in-
volve only unilateral concessions on the part of a foreign country.

The overall purpose of section 126 is to establish a mechanism to
enforce trade agreements involving telecommunications products
and services. In monitoring foreign counties’ compliance with
agreements, the USTR is required to consider not only compliance
with the letter of the agreements but also of the spirit, which is to
open foreign markets and expand the opportunities for world trade.
It is for this reason that the USTR is directed to consider the
“actual patterns of trade” which emerge between the United States
and a foreign country following conclusion of an agreement, taking
into account the international competitive position and export po-
tential of the relevant U.S. products and services. This provision is
intended to discourage foreign countries from frustrating the over-
all objective of fully competitive market opportunities through
measures or actions which do not necessarily violate the terms of
the agreement as written but which do not permit U.S. firms to
enjoy the rewards of a truly open market.

"The term “services” as used in the phrase “‘sales and services re-
lated to those products” exported from the United States (as used
in section 126(c)—“Review Factors”) is intended to cover not only
installation, maintenance, and other ancillary services but also
such services as value-added networks, which are a large and grow-
ing business for U.S. firms. The term ‘“sales” as used in the phrase
is intended to cover sales of products exported from the United
States and any local modification, adaptation, and other manufac-
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turing which is done to render a piece of equipment complete for
use by the customer in a foreign country. The term “sales” is not
intended to include equipment manufactured by a U.S. subsidiary
in a third country and sold in the foreign country of immediate
concern.

As noted above, in assessing a foreign country’s compliance with
an agreement, the review factors direct the USTR to consider “pat-
terns of trade which would reasonably be anticipated to flow from
the concessions or commitments of such country based on the inter-
national competitive position and export potential of such products
and services”. The role of U.S. subsidiaries in this assessment war-
rants further clarification. A country would not be considered as:
meeting the objectives of a telecommunications agreement simply
by allowing U.S. subsidiaries to manufacture locally while at the
same time maintaining barriers to competitive U.S. exports. How-
ever, if a product produced in the United States would not be com-
petitive if exported to a foreign country, but that same product pro-
duced locally by U.S. subsidiary in that country is competitive, the
absence of U.S. exports of that product should not be itself be
taken as an indication of a closed market. For example, the high
cost of shipping entire reels of fiber optic cable in many cases ren-
ders the landed cost of such cable too high to compete effectively’
with cable produced locally in a foreign market. If a U.S. subsidi-
ary is producing and competing successfully in a foreign market,.
and there are no significant barriers to U.S. exports, the USTR
would not be required to declare that the foreign country is deny-
ing U.S. firms fully competitive market opportunities. Similarly, if
a particular U.S. export is competitive, yet U.S. firms simply,
choose not to export to a foreign country for purely commercial
reasons, and if there are no significant barriers to exports, the for-
eign country in question would not be an appropriate object of U.S..
countermeasures. )

Judgments as to the factors underlying the patterns of trade
which flow from an agreement will have to be made on a country-
by-country basis, relying heavily on consultations with private in-
dustry, the International Trade Commission, and other interested

arties. 7
P It is the intent of this section that the USTR attempt to tailor:
any actions to the telecommunications trade situation characteriz-
ing each country, for the reasons outlined with respect to actions
taken by the President. Similarly, the USTR should, among other
things, attempt to minimize any adverse effects of his actions on
U.S. firms and workers engaged in the distribution, marketing, and
use of the affected products, as provided for with respect to the
President’s actions. However, action by the USTR nonetheless
must be sufficient to fully offset the act, policy, or practice in ques-
tion and restore the balance of concessions in telecommunications.
trade between the United States and the country concerned. L

Nothing in this Act should be construed to require that actions
by the President or the USTR be directed against U.S.-based sub-
sidiaries of foreign firms.
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Trade agreement authority

Section 128 provides the general trade agreement authority
which is necessary to allow the President to conclude telecommuni-
cations trade agreements under section 125(a). It is not to be read
as providing separate telecommunications negotiating authority
which is free of the requirements of other provisions of the Act.
The trade agreement authority provided for in section 128 is sub-
ject to all the conditions and limitations set forth in section 125(c),
relating to the negotiating period available for reaching telecom-
munications trade agreements.

Compensation authority

Section 129(a) provides that the President may grant compensa-
tion to foreign countries for actions taken by the President or the
USTR, subject to the condition of section 129(a)(3) that “such action
is-found to be inconsistent with the international obligations of the
-United States, including the obligations under the General Agree-
ment on Tariffs and Trade.” Section 129(a)@3) is addressed primari-
ly at those cases in which U.S. action is taken to restore the bal-
ance of concessions in the face of a telecommunications trade
agreement violation by a foreign country. Unless the U.S. action is
found to be a violation of U.S. GATT obligations, it would not seem
desirable or appropriate to compensate that foreign country for
such action.

It is not the intent of this section to require that the President

await a decision by the GATT or a GATT panel in all cases before
determining whether or not compensation should be awarded to a
foreign country. Adequate GATT case law now exists to provide
guidance in many cases as to whether or not a U.S. action violates
U.S. GATT obligations. In such cases, as soon as U.S. action is
taken, the President may submit to the Congress a bill containing
the proposed U.S. concessions to be offered as compensation.
- In cases for which GATT rules are unclear or for which no
GATT case law exists and there is genuine uncertainty as to
whether or not U.S. actions violate U.S. GATT obligations, the
President should allow the foreign country concerned to pursue its
rights under the GATT and should avoid granting new U.S. conces-
sions until a GATT ruling has been made.

- Subtitle B—Relief From Injury Caused by Import Competition,
Subsidies, Dumping, and Unfair Trade Practices

Chapter 1—Relief From Injury by Import Competition
SECTION 141. IMPORT RELIEF

General Overview of Present Law

Chapter 1 of Title II of the Trade Act of 1974 as amended (com-
monly referred to as “section 201”) contains the standards and pro-
cedures for the provision of temporary relief from increased import
competition which has resulted in serious injury to a domestic in-
dustry. Under section 201, U.S. firms or workers may file a petition
with the International Trade Commission (ITC) for temporary
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import relief. The President, U.S. Trade Representative, Committee
on Ways and Means of the House, or Committee on Finance of the
Senate may also request such an investigation. The ITC then con-
ducts an investigation to determine whether an article is being im-
ported into the United States in such increased quantities as to be
a substantial cause of serious injury, or the threat thereof, to the
domestic industry producing an article likely to be directly competi-
tive with the imported article.

If the ITC makes an affirmative injury detemination, it then con-
siders and recommends to the President such action as necessary to
prevent or remedy the injury. If the ITC determines that adjust-
ment assistance can effectively remedy the injury, it recommends
the provision of such assistance. If the ITC determines that import
relief is necessary, it recommends whatever tariff increase or
import quota is necessary to prevent or remedy the injury. .'

The ITC is required to report its findings and recommendations
to the President within 6 months of filing of the petition. Within 60
days of receiving such report, the President must provide import
relief unless he determines that is not in the national economic in-
terest. The form of import relief which may be provided consists of
the following: (1) an increase in, or imposition of, tariffs (not to
exceed a rate 50% above existing rates); (2) a tariff-rate quota; (3)
quantitative restriction on imports; (4) negotiation of orderly mar-
keting agreements; or (§) a combination of such actions.

Relief is temporary in order to encourage adjustment of the do-
mestic industry to increased import competition. Relief may be pro-
vided initially for up to 5 years. To the extent feasible any relief
provided for more than 3 years must be phased down beginning the
fourth year. An extension of relief may be provided for up to an
additional three years.

Transfer of Authority from President to USTR

Present law

Section 202 requires that, within 60 days of receiving an affirma-
tive determination from the ITC, the President must provide
import relief, unless he determines that such relief is not in the na-
tional economic interest.

Explanation of provision

The bill transfers the decision-making authority from the Presi-
dent to the USTR. The ITC’s report on its findings and recommen-
dations would go directly to the USTR, who would then have 60
days to determine whether, and to what extent, import relief is ap-
propriate.

Reasons for change

This change is consistent with numerous other provisions of the
bill which transfer the authority for making deteminations under
the trade laws to the U.S. Trade Representative. The purpose of.
these changes is to strengthen the role of the U.S. Trade Repre-
sentative in being the chief official in the executive branch whose
sole responsibility is to look after the international trade interests
of the United States. This statutory change in decision-making re-
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sponsibility is not meant to remove any Presidential power or to
reduce the influence of the President in making trade decisions.
The U.S. Trade Representative is, after all, an individual chosen by
the President to act as his chief trade policymaker and spokesper-
son. The Committee does not anticipate that the U.S. Trade Repre-
sentative, who serves at the pleasure of President, will make deci-
sions with which the President disagrees. The Committee does,
however, have serious concerns about the degree of control and in-
fluence which other members of the executive branch currently
have over trade policy decisions made by the President under cur-
rent procedures. This statutory change is designed to ensure that
the Administration official who is solely responsible for the coordi-
nation and implementation of U.S. trade policy is directly account-
able for determination under U.S. trade laws.

Industry Adjustment Advisory Group
Present law

Present law does not provide for the establishment of an indus-
try adjustment advisory group or for the development of an indus-
“try adjustment plan. Petitioners seeking relief, however, are usual-
ly requested by the ITC to supply information on what efforts they
have made to adjust to import competition and what efforts they
- intend to make if they receive the relief they seek. Also, in deter-
mining whether, and to what extent, to provide import relief, the
President must take into account the probable effectiveness of
import relief as a means to promote adjustment and the efforts
being made or to be implemented by the industry concerned to
adjust to import competition.

. Explanation of the provision

The bill provides that, upon request of petitioner, the USTR shall
appoint an industry adjustment advisory group. The advisory group
is to consist of 2-4 representatives of workers, 2-4 representatives
of firms (at least one of which must be representative of small busi-
ness), one representative of communities which are, or will likely
be, dislocated by the injury to the domestic industry, one individual
who is knowledgeable of the special concerns of consumers of the
product, and one representative from each of the Departments of
Labor, Commerce, and Agriculture (when an agricultural product
is involved). The USTR, or a designee of the USTR, shall chair the
advisory group. -

The function of the advisory group shall be to prepare an indus-
try adjustment plan which contains:

(1) an assessment of the current problems of the industry (in-
cluding, but not limited to, an assessment of the ability of
firms in the domestic industry to generate adequate capital for
modernization of domestic plants and equipment) and a strate-
gy to enhance its competitiveness;

(2) objectives, and specific steps that workers and firms could
usefully undertake, to improve the ability.of the industry to
compete or to assist the industry to adjust to new competitive
conditions;
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(3) actions which may be taken by the appropriate Federal
agencies under existing authority, or under new legislation, to
assist in achieving the objectives referred to in paragraph (2)
and in remedying the dislocation to workers and communities
caused by the injury.

To the extent practicable, the plan shall be designed to ensure
that the industry concerned will be able to operate viably after
import relief is terminated.

The USTR and, if appropriate, the Secretaries of Labor, Com-
merce, and Agriculture shall provide appropriate administrative
support to each advisory group. :

The USTR shall seek to obtain confidential information from
firms and unions in the industry on their intended actions to meet
the objectives specified in the industry adjustment plan. If such in-
formation is obtained, the USTR shall transmit it to the ITC, the
Secretary of Commerce and the Secretary of Labor on a confiden-
tial basis. The USTR may then condition relief on compliance with
the confidential submissions as well as on the more general indus-
try adjustment plan.

If an adjustment plan is prepared by the industry adjustment ad-
visory group, the plan is to be submitted to the ITC within 120 days
of initiation of the investigation. If a plan is submitted, ITC shall
take the plan into account in recommending a remedy. A copy of.
any plan submitted shall be attached to the ITC report to USTR.
The USTR shall take the plan into account in its determination of
whether to provide import relief. The USTR may condition import:
relief on compliance with such elements of the plan as USTR"
deems appropriate. co

The failure to submit a plan, or the failure to request the estab-.
lishment of an advisory group, however, shall not be a factor in
any determination by ITC or USTR. : '

Reasons for change .

The Committee received considerable testimony during its hear-
ings on the ineffectiveness of section 201 relief in promoting adjust-
ment to import competition. The establishment of an adjustment
advisory group, composed of representatives of business, labor, gov-
ernment, communities and consumers, is viewed as a positive step
toward making section 201 a more effective adjustment tool.

The basic purpose of this new provision is to provide the industry
with an opportunity to develop recommendations of actions that
will promote adjustment, and to enable the ITC and the USTR to
better analyze the effectiveness of import relief provided under this
chapter. Members of the advisory group would be forced to critical-
ly analyze the problems (beyond simply import competition) facing
the domestic industry, and to develop suggestions as to how the in-
dustry can enhance its international competitiveness during the
period it is receiving import relief. The group would identify ac-
tions which workers, firms, and the government could take to
assist the adjustment process. The Committee expects that each
member of the advisory group would participate in a constructive
manner, with each being willing to do its share to the extent that
self-disciplinary or self-help measures are appropriate.
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Ideally, the adjustment plan to be developed by the advisory
group will represent a consensus view of all members of the group.
The Cammittee recognizes, however, the divergent interests of the
various representatives, and realizes that not all members of the

_group will always endorse every.detail of an adjustment plan. Any
-adjustment plan submitted to the ITC which does not reflect a con-
sensus view should be accompanied by dissenting views which ex-
plain the areas of disagreement.

The Committee does expect members of the advisory. group to be
willing to make certain concessions and commitments regarding ac-
tions to be taken during the period of import relief. The Committee
does not intend, however, that the process of developing an indus-
try adjustment plan be used to subvert the collective bargaining
process for issues properly in the scope of collective bargaining
agreements.

Certain concerns regarding potential antitrust violations were
raised during the Committee’s deliberations on the development of
an adjustment plan. The Committee does not expect members of
the advisory group to engage in any discussions or share any infor-
mation which would violate U.S. antitrust laws. The function of the
advisory group is to develop an adjustment plan for the industry as
a whole; not to share confidential information or to organize a
cartel. Any company-specific actions and plans relevant to the ad-
justment process would be provided by firms and unions to the
USTR on a confidential basis.

In addition to objectives and steps which workers and firms could
undertake to improve competitiveness or assist adjustment, the ad-
justment plan should also consider actions which the Federal gov-
ernment can take, either under existing authority or by new legis-
lation, to assist in achieving such objectives and to assist in reme-
dying the dislocations to workers and communities. The role of the
Federal government in facilitating the adjustment process is an im-
portant and integral one. Depending on the circumstances of the
particular industry at issue, certain actions by the Federal govern-
ment not specifically aimed at regulation of imports may neverthe-
less assist the industry’s efforts to compete more effectively with
imports. For example, temporary relaxation of certain administra-
tive standards or regulations, or increased government purchases
of a product for U.S. stockpiles, might be appropriate and useful
actions. The plan may recommend such actions, even though they
are not directly related to imports. Any such actions recommended
in the plan, however, are in no way binding on the Federal govern-
ment or any government agency.

‘Furthermore, the plan should address actions which the Federal
-government can take to remedy the dislocations to workers and
communities which result from increased import competition. The
Committee feels strongly that the Federal government should do
all that it can to soften the blow which hits communities and work-
ers when plants close and jobs are lost due to imports. The Com-
mittee fully recognizes that the closure of plants and contraction of
the industry may be a necessary part of the industry’s adjustment

-~ process, and does not believe that section 201 should be used to ar-
tificially preserve uncompetitive operations or jobs. The govern-
ment can and should, however, do everything it can to buffer the
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dislocations and minimize the pain and hardship which fall upon
families and communities who are particularly impacted by the ad-
justment to import competition. In addition to the provision of
trade adjustment assistance as authorized under chapters 2 and 8
of the Trade Act, the Committee expects the government officials.
in_the advisory group to consider other programs and actions which
might assist community and worker adjustment, such as communi-
ty assistance programs through the Economic Development Admin-
istration, incentives for new businesses to locate in trade-impacted
localities, and new or additional job retraining (including on-the-job
training) programs. The role of the Federal government should not
be limited simply to the granting of import relief.

Overall, and to the extent practicable, the elements of the adjust-
ment plan developed by the adjustment advisory group should be
designed to ensure that the industry will be able to operate viably
once the import relief is terminated. This does not mean that the
industry should be able to operate profitably even if it is uncom-
petitive. It also does not mean that the industry should be expand-
ing—indeed, it does not even mean that the industry should neces-
sarily be maintained at its current size. The Committee recognizes
that certain industries may naturally become less competitive
internationally. The role of section 201 import relief and of the in-
dustry adjustment plan is to ease the adjustment process so that,
when import relief is terminated, whatever domestic industry re-
mains will be a healthy, competitive one.

Emergency Import Relief for Perishable Products

Present law

Under present law, there is no provision generally relating to
emergency relief under section 201 for imports of perishable prod-
ucts. Statutory authorities for the Caribbean Basin Initiative (CBI)
and the U.S.-Israel Free Trade Area (FTA), however, provide safe-
guard provisions for emergency relief from imports of perishable
products from those countries under fast-track procedures.

Under both CBI (section 213(f) of the Caribbean Basin Economic
Recovery Act) and the U.S.-Israel Free Trade Area (section 404 of
the Trade and Tariff Act of 1984) petitioners for import relief with
respect to perishable products may also file a request with the Sec-
retary of Agriculture for emergency relief. Within 14 days the Sec-
retary, after consultation with the USTR, must determine whether
there is reason to believe that a perishable product from a CBI
country or from Israel is being imported in such increased quanti-
ties as to be a substantial cause of serious injury to the domestic
industry, and if so, whether emergency action is warranted. Within
seven days after receiving the Secretary’s recommendation, the
President must determine whether to take emergency action.
Relief consists of restoring the normal rate of duty on such perish-
able product pending final action on the import relief petition.

Perishable products are defined so as to include live plants, vege-
tables, fresh mushrooms, edible nuts or fruits, fresh cut flowers,
and concentrated citrus fruits, and are identified specifically in sec-
tion 404(e) of the Trade and Tariff Act of 1984,
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Explanation of provison

The bill adds a new section 209 establishing fast-track procedures
and authority similar to those under CBI and the U.S.-Israel FTA
for the Secretary of Agriculture to provide emergency relief from
imports of perishable products during the course of an import relief
proceeding under section 201. .

Section 209 would allow the Secretary of Agriculture 20 days in
which to make a determination on emergency action. During the
20-day period the Secretary must provide interested parties, includ-
ing importers, an opportunity to present information and views on
the petitioner’s request for emergency relief.

Emergency relief may be requested by the petitioner at any time
up to 150 days from the date of filing of the section 201 petition. It
emergency relief is denied, petitioners may request reconsideration
of the request for emergency action any time after 30 days after
relief is denied and at intervals of not less than 30 days beginning
after reconsideration is first requested.

If emergency relief is provided, any interested party adversely af-
fected by the impositon of emergency relief may request the Secre-
tary to terminate relief on the grounds that emergency relief is no
longer warranted due to change circumstances. Such a request for
terminatin of relief may not be made, however, prior to 30 days
after emergency action is taken. If the request for termination is
denied, additional requests for termination for emergency relief
may be made at intervals of not less than 30 days until the Inter-
national Trade Commission submits its report to the USTR.

"Emergency relief provided under section 209 may consist of any
import relief otherwise authorized under the chapter (i.e., tariffs,
tariff-rate quota, quantitative restriction, OMA, or any combina-
tion thereof). Perishable products eligible for fast-track emergency
relief under section 209 would not be eligible for provisional relief
under the critical circumstances provision of the bill.

Section 209 defines perishable products as the same products as
under section 404(e) of the Trade and Tariff Act of 1984, The bill
further amends section 404(e) to include Chinese goose-berries,
TSUS item 149.48 (also known as kiwi fruit).

The bill also makes conforming amendments to the fast-track
provisions under CBI and U.S.-Israel Free Trade Agreement to
transfer the 7-day override authority from the President to USTR.

Reasons for change

-The addition of section 209 providing fast-track procedures for
emergency relief relating to imports of perishable products is an
extension of the provisions in current law relating to imports of
perishable products from CBI countries and from Israel. In approv-
ing these provisions, the Committee recognizes the highly sensitive
nature of the market for perishable products, and the potential
need to take fast action against imports of perishable products
- pending the outcome of a section 201 proceeding (which may take
up to eight months).

. The bill’s provisions, however, include certain changes from the
provisions currently under the CBI and U.S.-Israel FTA. For exam-
. ple, the authority to override the Secretary of Agriculture’s recom-
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mendation of emergency action is given to the USTR, to be cons1st-
ent with the bill’s general transfer of authority under this chapter
from the President to the USTR.

Furthermore, the period of time during which the Secretary of
Agriculture must determine whether to take emergency action is
20 days under the new authority, as compared to 14 days under the:
CBI and U.S.-Israel FTA. The designation of 20 days reflects the
fact that the new authority applies to imports of perishable prod-
ucts generally, and not just from one country. In light of the great’
er amount of data that may be involved and the requirement that
interested parties be provided an opportunity to present views, the
Secretary is provided additional time to make a determination.

Before making his determination, the Secretary of Agriculture is
also required to provide interested parties, including importers, an
opportunity to present views and information on whether emergen-
cy relief is appropriate. This provision does not necessarily require
public hearings, but is designed to ensure consideration by the Se¢-
retary of the views of all interested parties who will be affected by
the emergency action, before the determination of emergency
action is made. The Committee expects no determination of emer-
gency relief to be made simply on the basis of pet1t1oner 8 allega-
tions.

The volatility of the perishable product market is further reﬂect—
ed in the procedures allowing both petitioners and respondents 10
request imposition or termination of emergency relief at various
points during the import relief proceeding. These procedures are
designed to provide procedural due process for all parties in light of
the highly sensitive and volatile nature of these markets, and not
to give unnecessary or excessive opportunities for parties to rear-
gue the same set of facts and circumstances.

Provisional Import Relief if Critical Circumstances Exist

Present law
No provision.

Explanation of the present provision

The bill adds a new section 202 which allows a petitioner to re-
quest provisional import relief on the basis of critical circum-
stances. Under this provision USTR must make a preliminary de-
termination as to the likelihood that critical circumstances exist,
within 30 days. If USTR’s determination is affirmative, then it
shall order immediate suspension of liquidation of all entries of the
merchandise under investigation, and may order the postmg of a
bond or cash deposit.

In cases where the USTR has determined that critical circum-
stances exist, the ITC must, in its report to the USTR, make a final
critical circumstances determination. If such determination is af-
firmative, then any import relief provided by USTR must be retro-
actively applied to the date of initial suspension of liquidation. If
the ITC final critical circumstances determination is negative, or.if
the USTR decides not to provide import relief, then the suspension
of liquidation shall be terminated.
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Under the provisions of the new section 202, critical circum-
stances exist when a substantial increase (absolutely or relatively)
in the quantity of an article being imported into the United States
over a relatively short period of time has led to circumstances in
which a delay in the taking effect of import relief would cause
harm that would significantly impair the effectiveness of such
import relief.

Reasons for change

The bill adds a new section 202 to provide an opportunity for in-
dustries in which critical circumstances exist to obtain provisional
import relief pending the outcome of a section 201 proceeding. In
adopting this new provision, the Committee recognizes that in cer-
tain cases the injury caused by increased import competition may
be so severe or so pervasive, that not imposing any relief until the
end of the import relief proceeding (eight months after the filing of
the petition) may -significantly impair the effectiveness of the
import relief in remedying the injury. This may occur because at

- that later point in time the harm to the industry will have become
irreparable, or because the injury which continues to occur during
the pendency of the proceeding will significantly impair the effec-

“tiveness of the import relief ultimately provided.

Under these circumstances, the provision of import relief at an
earlier point in time (prior to the statutory limit for the USTR de-
termination) will serve to alleviate the continuing serious injury to
the domestic industry. The bill thus provides for the USTR to order
the suspension of liquidation and possible posting of a bond or cash
deposit if the USTR determines that there is a likelihood of critical
circumstances. If the ITC subsequently makes an affirmative injury
determination, and confirms the existence of critical circumstances,
the suspension of liquidation would continue. If the USTR provides
import relief, the relief would be applied retroactively to the date
when suspension of liquidation began. If the USTR decides not to
provide import relief, then the suspension of liquidation would be
terminated and any bond or cash deposit would be refunded.

-The action to be taken in cases involving critical circumstances
ig suspension of liquidation and potential retroactivity of any
import relief ultimately provided. This is to ensure the effectivenss
of any import relief ultimately provided, without subjecting im-
ports which are subsequently found not to be causing serious injury
to arbitrary, unwarranted tariffs or quotas. :

Serious Injury, or Threat Thereof, to a Domestic Industry
Present law

<In determining whether the increased imports are a substantial
cause of serious injury or threat thereof to the domestic industry,
the ITC is required to consider a number of factors. With respect to
serious injury, the ITC must take into account all factors which it
considers relevant, including, but not limited to: the significant
idling of productive facilities in the industry, the inability of a sig-
nificant number of firms to operate at a reasonable level of profit,
ﬁnd' significant unemployment or underemployment within the in-

ustry.
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With respect to threat of serious injury, the ITC must take into
account all factors which it considers relevant, including, but not
limited to: a decline in sales, a higher and growing invento
(whether maintained by domestic producers, importers, wholesal-
ers, or retailers), and a downward trend in production, profits,
wages, or employment (or increasing underemployment) in the do-
mestic industry concerned. .

In determining the domestic industry producing an article like or
directly competitive with an imported article, the ITC may—

(@) in the case of a domestic producer which also imports,
treat as part of such domestic industry only its domestic pro-
duction;

(b) in the case of a domestic producer which produces more
than one article, treat as part of such domestic industry only:
that portion or subdivision of the producer which produces the
like or directly competitive article; and

(c) in the case of one or more domestic producers who
produce a like or directly competitive article in a major geo-
graphic area of the United States and whose production facili-
ties in such area for such article constitute a substantial por-
tion of the domestic industry in the United States and primari-
ly serve the market in such area, and where the imports are
concentrated in such area, treat as such domestic industry only
that segment of the production located in such area.

Explanation of prouvision

The bill makes several changes with respect to factors which the
ITC must consider in its injury analysis. First, in considering the
inability of a significant number of firms to operate at a reasonable
level of profit, only the profitability of domestic production facili-
ties is relevant. Second, in determining threat of serious injury,
three additional factors are required to be considered: (1) a de-
crease in market share; (2) the extent to which the U.S. market is a.
focal point for diversion of foreign exports; and (3) the inability of
producers in the domestic industry to generate adequate capital to.
finance the modernization of domestic plants and equipment. Final-
ly, the bill mandates that only domestic production of like or com-
petitive articles be taken into account.

Reasons for change

In determining injury or threat of injury to a domestic industry,
only the facilities and operations located in the United States
should be considered by the ITC. The Committee recognizes that
some companies may find it in their own commercial interest to be
both an importer and a domestic producer at the same time, or fo
have certain facilities outside the United States. For purposes of
determining serious injury to a domestic industry within the con-
text of section 201 proceedings, however, only domestic production:
and domestic production facilities are relevant. <o

The bill further requires the ITC to consider three additional fac-
tors in determining whether a threat of serious injury exist. A de-
crease in market share is relevant to this issue because it may
signal a trend of imports taking away market opportunities from
domestic producers. Diversion of foreign product to the U.S. market
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is relevant because it may indicate increased pressure for foreign
products to enter the U.S. market. Finally, the inability of domestic
producers to generate adequate capital to finance modernization of
their- domestic plants and equipment may foreshadow serious
injury in capital-intensive industries, where changes in technology
have considerable implications for competitiveness.

Trade Adjustment Assistance
Present law

- Section 202 provides that, if the ITC recommends import relief,
the President must evaluate the extent to which trade adjustmex}t

. assistance (TAA) has been made available to workers and firms in
the industry, and may direct the Secretaries of Labor and Com-
merce to expedite consideration of petitions for TAA.

If the ITC determines that the provision of TAA alone can effec-
.tively remedy the injury and thus recommends TAA instead of
import relief, then the President is required to direct the Secretar-
ifes %&IAabor and Commerce to expedite consideration of petitions

or .

Explanation of provision

. The bill provides that.an affirmative finding of serious injury by
the ITC shall automatically trigger expedited consideration of peti-
tions for TAA from workers and firms within the industry, regard-
less of USTR’s ultimate decision on import relief. A tie vote by the
" Commission on the issue of injury, however, shall not be considered
an affirmative finding.

Within 48 hours of an affirmative injury determination, ITC
-must notify the Secretaries of Labor and Commerce of such deter-
mination, of the identity of domestic producers and products within
the scope of the finding, and of all nonconfidential informatien ob-
tained which may be relevant to a determination of eligibility for
TAA. All petitions from workers and firms within the scope of the
injury determination filed within three years of the determination
would receive expedited consideration.

Reasons for change

. The Committee feels that trade adjustment assistance should
always be available to workers and firms who are adversely affect-
ed by imports, and therefore designating the provision of trade ad-
justment assistance as an optional form of relief, instead of tariffs
or-quotas, is inappropriate. The bill thus removes trade adjustment
,%sgiéaance from the options which the ITC can recommend to the

‘This change should not, however, be interpreted to mean that
the provision of trade adjustment assistance is not meaningful in
the context of section 201 relief. To the contrary, the Committee
considers the provision of trade adjustment assistance to be an im-
‘portant and necessary tool for any industry seriously injured by
imports, regardless of whether the USTR decides import relief is or
is not in the national economic interest. Accordingly, the bill fur-
ther requires, under section 143, that all petitions for trade adjust-
ment assistance from workers and firms in an industry which has
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been found by the ITC to be seriously injured by imports, to be
given expedited consideration. This change reflects the view of the,
Committee that the prompt provision of trade adjustment assist-.
ance is imperative to a successful adjustment process.

Effect of Import Relief on Consumers and Domestic Competition .
Present law

In determining whether to provide import relief, and the method,
and duration of import relief, the President is required to take into-
account the effect of import relief on consumers (including the
price and availability of the imported article and the domestically:
produced article) and on competition in the domestic markets for:
such articles. The ITC, however, is not required to consider this:
factor at all under current law.

Explanation of provision

In its report to the USTR, the ITC would be required to estimate.
the effect of the import relief which it recommended on consumers.
and on competition in domestic markets. The USTR would be re-
quired, as under current law, to take this effect into account in its.
import relief determination.

Reasons for change

Under current law, the effect of import relief on consumers and
on domestic competition is required to be taken into account in any
import relief determination, and is often cited as a reason for
denial of import relief. The nature and extent of this effect, howev-
er, is often unclear. The bill would require the ITC, when it recom-
mends import relief to the USTR, to estimate the effect of what-
ever import relief it is recommending on consumers and on domes-
tic competition. This change is an attempt to make such effects
more transparent. :

Factors for USTR to Consider in Determining Relief

Present Law

Section 202 of the Trade Act directs the President to take into
account, among other relevant factors, the following nine factors in
determining whether to provide import relief and what method and-
amount the import relief should be:

(1) advice from the Secretary of Labor on the extent to which -
workers in the industry have applied for, or are likely to re-
ceive, adjustment assistance; :

(2) advice from the Secretary of Commerce on the extent to
which firms in the industry have applied for, or are likely to
receive, adjustment assistance;

(3) the probable effectiveness of import relief in promoting
adjustment, and efforts being made, or to be implemented by
the industry to adjust to import competition; :

(4) the effect of import relief on consumers and on domestic
competition;

(5) the effect of import relief on the international economic
interests of the country;
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(6) the impact on U.S. industries as a consequence of our
trading partners’ right to compensation;

(7) the geographic concentration of the imported products
marketed in the United States; .

(8) the extent to which the United States market is the focal
point for exports of such articles by reason of restraints on ex-
ports of such articles to, or imports of such articles into, third
country markets; and

(9) the economic and social costs which would be incurred by
taxpayers, communities, and workers, if import relief were or
were not provided.

Explanation of provision

The bill adds three additional factors for the USTR to consider:
(1) the probable effectiveness of the provision of trade adjust-
ment assistance in remedying the dislocation to workers and
communities;
(2) advice from the Secretary of Agriculture on the likely
impact of any import relief on U.S. agricultural exports; and
(3) the contents of the industry adjustment plan, if submitted
by an industry adjustment advisory group.
In addition, the USTR would be required to identify the likely
impact of any import relief on U.S. agricultural exports in the
report to Congress on his determination of relief.

Reasons for change

The addition of the first factor reflects the concern previously ex-
pressed that action be taken by the Federal government to remedy
dislocations to workers and communities caused by import competi-
tion, If the provision of trade adjustment assistance is not likely to
remedy the dislocations, there is a greater need for import relief to
be provided. '

The addition of the second factor reflects the concern expressed
by the agricultural community that often compensation or foreign
.retaliation by our trading partners in response to U.S. import relief
action is directed against U.S. agricultural exports. The bill would
specifically require the USTR to take this effect into account, and
‘in his report to Congress on action taken, to identify the likely
impact of import relief on agricultural exports.

. Finally, the USTR would be required to take into account any
adjustment plan submitted by an industry adjustment advisory
group, as discussed above.‘ «

Periodic Review of Domestic Industry’s Efforts to Adjust to Import
- Competition

Present law

So long ‘as any import relief remains in effect, the ITC ‘is re-
quired to keep under review developments with respect to the in-
dustry concerned, including the progress and efforts made by firms
/in the industry to adjust to import competition. Upon request of
the President, the ITC shall make reports to the President concern-
ing such developments.
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Explanation of provision

The bill requires the ITC to review and report on the progress
and efforts made by firms in the domestic industry to adjust to
import competition, on an annual basis after the second year of
import relief.

Reasons for change

If section 201 import relief is to become a more effective tool for
adjustment, domestic industries seeking temporary import relief
must not only indicate a willingness to use the period of relief to
adjust to new conditions of competition, but also demonstrate by
their actions that they are actually making progress toward such,
adjustment. This provision of the bill is designed to monitor such
progress. By requiring the ITC to review the efforts made by the
domestic industry to adjust, and report on such efforts on an
annual basis (beginning after the second year of import relief) the
successful (or unsuccessful) use of the “breathing space” by the do- .
mestic industry will be more readily apparent. This information
will moreover be useful to the USTR in determining whether
import relief should be modified, terminated, or extended, particu-
larly when the provision of relief is conditioned upon certain ele-
ments of an adjustment plan.

SECTION 142. ADJUSTMENT ASSISTANCE TRUST FUND

Present law

No provision. Any revenues from tariffs go into the general fund
of the Treasury.

Explanation of provision

Section 142 establishes a new Adjustment Assistance Trust Fund, .
for revenues collected either from import relief provided under
chapter 1 of title II of the Trade Act of 1974 (see section 141 of this
bill) or from the auctioning of import licenses as authorized under,
section 1102 of the Trade Agreements Act of 1979. Revenues depos-
ited in the trust fund may only be used for trade adjustment assist-
ance under chapters 2 and 8 of the Trade Act of 1974. At the end of.
each fiscal year, any remaining revenues would be transferred to
general funds as miscellaneous receipts.

Reasons for change :

Durings its deliberations on the effectiveness of import relief
under section 201 in promoting adjustment, the Committee gave
considerable attention to the link between the provision of import
relief and the provision of adjustment assistance. The establish-
ment of the trust fund under section 142 is an attempt to channel
the revenues derived from import protection directly to programs
designed to assist adjustment by workers and firms injured by the
import competition.

The Committee does not expect that revenues in the trust fund
will be sufficient to fund the entire trade adjustment assistance
program. Rather it is intended to supplement amounts otherwise,
available, and does not affect those portions of trade adjustment as-
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sistance which are entitlement payments. The establishment of the
trust fund, however, is an important step in the process of relating
import rellef to adjustment measures.

‘SECTION 143. EXPEDITED CONSIDERATION OF PETITIONS FOR
ADJUSTMENT ASSISTANCE

Present law

Chapters 2 and 8 of Title II of the Trade Act of 1974 as amended
prov1de the statutory authority for the trade adjustment assistance
(TAA) program. Petitions for certification of eligibility to apply for
adjustment assistance may be filed by workers with the Secretary
of Labor under section 221, and by firms with the Secretary of
Commerce under section 251. Determinations regarding eligibility
and certification must be made as soon as possible after the date a
Fetltmn is filed, but in any event not later than 60 days after the
iling of the petltlon

Under section 202 of the Trade Act, the President may direct the
Secretary of Labor and the Secretary of Commerce to give expedi-
tious consideration to petitions for adjustment assistance, pursuant
to an affirmative finding and report by the International Trade
Commission under section 201.

Explanation of provision

Section 143 requires the Secretary of Labor and Secretary of
Commerce to give expedited consideration to all petitions for ad-
justment assistance from workers and firms within a domestic in-
dustry which the ITC has found to be seriously injured by imports
under chapter 1 of the Trade Act, provided that such petitions are

filed"within three years of the ITC’s affirmative injury determina-
txon.

Reasons for change

Sectlon 143 provides for expedited consideration of petitions for
TAA'in conformity with changes made under section 141 of the bill
relating to proceedings for import relief (chapter 1 of the Trade Act
of 1974). The Committee intends, by this section, to encourage the
prompt provision of trade adjustment assistance to workers and
firms in industries which have already been found by the ITC to be
seriously injured by import competition. It does not intend for
‘other petitions for TAA to be disregarded or neglected as a result
of this new requirement. The Committee expects current law,
which requires determinations on all petitions to be made within
60 days of filing of the petition, to continue in force. The fact that
the ITC has already determined under chapter 1 that a domestic
industry is seriously injured by imports should, in the views of the
Comxpx,ttee, make prompt determinations of petltlons from such
workers and firms in that industry much easier.

SECTION 144. MARKET DISRUPTION
Present law

Section 406 of the Trade Act of 1974 authorizes the President to
provide temporary relief in the form of tariffs or quotas if imports
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from communist countries are causing market disruption. No ey
dence of unfair trade practices is required, or taken into account.
Market disruption exists when imports of an article, like or direct-
ly competitive with an article produced by a domestic industry, are
increasing rapidly, either absolutely or relatively, so as to be a sig-
nificant cause of material injury, or threat thereof, to such domes-
tic industry.

Under the current law, a petition for relief may be filed with the
ITC by workers or firms in the domestic industry. The ITC mugt
determine, within 3 months, whether 1mports of an article pro-
duced in a communist country are causing market disruption. [f
the ITC finds that market disruption exists, it must also recort-
mend to the President relief in the form of tarlffs or quantitatiye
restrictions, to prevent or remedy such market disruption. N

Upon receiving the ITC report containing its findings and recom-
mendations, the President has 60 days to take action. As in normal
import relief cases under section 202, the President must provide
import relief unless he determines that such relief is not in the ng-
tional economic interest of the United States.

Explanation of provision

Section 144 amends section 406 of the Trade Act of 1974 to im-
prove its effectiveness in dealing with market disruption from non-
market economy imports. In general, section 144 lowers the test for
establishing market disruption and requires consideration of such
foreign unfair trade practices as subsidies and dumping.

Section 144 amends section 406(a) (3) and (4) and subsectlons (),
(c), and (d) by striking out references to * Pres1dent and replacing
it with “United States Trade Representative.,” Under these
changes, the ITC report on its determinations under section 406 is
to be submitted to the USTR, not to the President. The changes
transfer from the President to the USTR the authority to take
action in response to an affirmative ITC determination. Finally, pe-
titions filed by private parties under section 406 are to be ﬁled
with the USTR, not the President.

Section 144 also amends section 406 by striking out all references
in that section to “Communist country and inserting instead the
term ° non-market economy country.” It also amends section 406(e)
to read, ‘“‘For purposes of this section, the term ‘non-market econg-
my country means any country dominated or controlled by com-
munism.” That is the same deﬁmtlon which previously applied to
the term “communist country” under section 406, as defined in sec-
tion 406(e)(1).

Section 144 adds a new section 406(f) dealing with the ITC deter-
mination of market disruption. In general, subsection (f) lowers the
standard of causatlon under section 406, by requiring that imports
be an 1mportant cause of material injury or threat of injury,
rather than a “significant” cause. Specifically, the new section
406(f)(1) provides that ‘“for purposes of this section, market disrup-
tion exists within a domestic industry whenever an article is being
imported into the United States in. such increased quantities
(either absolutely or relatively) as to be an important cause of ma-
terial injury or the threat thereof, to the domestic industry provid-
ing an article like or directly competetive with the imported arti-
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cle.”” Section 406(P) also sets forth specific factors which the ITC is
requlred to consider, among other factors, in making its determina-
tion. Those factors, which are set forth in section 406(£)(2), are:

(A) the volume of imports of the merchandise which is the
‘subject of the investigation;

_ (B) the effect of imports of the merchandise on prices in the
‘United States for like or directly competitive articles;

(C) the import of imports of such merchandise on domestic
‘producers of like or directly competitive articles; and

(D) evidence of disruptive pricing practices, or other efforts
to unfairly manage trade patterns.

A new section 406(f)(3) provides direction to the ITC in evaluat-
ing-the volume and price effects of imports and the impact of im-
ports on the affected industry with respect to the volume of im-
ports, subparagraph (A) directs the Commission to consider wheth-
er'the increase in the volume of imports, either in absolute terms
of relative to production or consumption in the United States, is
significant.

:With respect to the effect of imports on price, subparagraph (B)
directs the ITC to consider whether:

(a) there has been significant price undercutting by the im-
ported merchandise as compared with the price of like prod-
ucts of the United States, and

(b) the effect of imports of such merchandise otherwise de-
Presses prices to a significant degree or prevents price in-
gr_eases, which otherwise would have occurred, to a significant

egree.

With respect to the impact of imports on the affected industry,
the ITC must evaluate all relevant economic factors which have a
bearing on the state of the industry, mcludmg, but not limited to:

(a) actual and potential decline in output, sales, market
share, profits, productivity, return on investments, and utiliza-
tion of capacity,

(b) factors affecting domestic prices, and

' (¢) actual and potential negative effects on cash flow, inven-
tories, employment, wages, growth, ability to raise capital, and
investment.

A new section 406(f(4) requires the ITC, where appropriate, to
cumulate imports from two or more non-market economy countries
which are subject to investigation when making its determination
on market disruption.

-Under a new section 406(g), the ITC may recommend, in addition
to other relief already available, a varlable tariff based on a com-
parison of average domesti¢ producer prices and average import
prices.

.Finally, section 144 adds a new section 406(h), which provides
that the USTR may deny import relief under section 205 of the
Trade Act of 1974 (as it relates to imports from non-market econo-
mies) only if such relief would have a serious negative impact on
the domestic economy.

Reasons for change

The Committee received considerable testimony during its hear-
ings on problems relating to imports from non-market economy
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vcountries :and the inadequacy of current trade laws to deal effec-

tively with such. problems. In particular the Committee has con-
cern over the administrative difficulties that arise from applying
basically market-oriented statutes to nonmarket economies. The
provisions of section 144 are designed to correct some of these prob-
lems by making the provisions of section 406 more flexible in deal-
ing with competition from non-market economy countries. In par-
ticular, section 144 expands the scope of section 406 to allow consid-
eration of unfair trading practices such as dumping and subsidies
“in addition to increased fair competition.

. The Committee expects that the changes made by section 144 of
the bill will enable section 406 to be an effective remedy against
injurious competition from nonmarket economy imports, by lower-
ing the tests for determining market disruption, expanding its ap-
plicability to unfair trade practices, expanding the remedy options,
and limiting the description of the USTR in providing relief.

Chapter. 2—Amendments to the Countervailing and Antidumping
Duty Laws

SECTION 151. REFERENCE

‘Section 151 states that,.unless otherwise provided, whenever in
- this chapter an amendment or repeal of, a title, subtitle, section,
subsection, or other provision, the reference shall be considered to
be made to a title, subtitle, section, subsection, or other provision of
the Tariff Act of 1930.

SECTION 152. PROCESSED AGRICULTURAL PRODUCTS

Present law

Under section 771(4) of the Tariff Act of 1930, the term “indus-
try” means the domestic producers as a whole of a like product, or
those producers who collective output of the like product consti-
tutes a major proportion of the total domestic production of that
product. Under section 771(10), the term “like product’” means a
product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investiga-
tion.

Under section 771(9), an “interested party” who has standing to
file an antidumping or countervailing duty petition on behalf of an
industry includes:

(a) a manufacturer, producer, or wholesaler in the United

States of a like product;
. (b) a-certified union or recognized union or group of workers
which is representative of an industry engaged in the manufac-
ture, production, or wholesale in the United States of a like
product; :

(c) a trade or business association a majority of whose mem-
bers manufacture, produce, or wholesale a like product in the
United States; and

(d) an association, a majority of whose members is composed
of interested parties described above.
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No special rules are provided under present law with respect to
the definitions of “industry” or “interested party” in investigations
relating to processed agricultural products.

Explanation of provision

Section 152 makes certain amendments to the definitions of “in-
dustry” and “interested party” to allow producers of a raw agricul-
tural product in appropriate cases to be considered part of the do-
mestic industry, and to have standing along with processors to
bring antidumping and countervailing duty cases involving imports
of processed agricultural products.

Section 152(a) adds a new section 771(4)E) to the definition of
“industry” to provide that in countervailing duty and antidumping
investigations involving agricultural products processed from raw
agricultural products, the producers of the raw agricultural prod-
uct may be considered part of the industry producing the processed
product if two tests are met: (1) the processed agricultural product
must be produced from the raw agricultural product through a
single continuous line of production, and (2) there is a substantial
coincidence of economic interest between producers of the raw and
of the processed agricultural products.

Processed agricultural products are considered to be processed
from raw agricultural products through a single continuous line of
production if: (1) the raw agricultural product is substantially or
completely devoted to the production of the processed product, and
(2) the processed agricultural product is produced substantially or
completely from the raw product.

The determination as to whether there is substantial coincidence
of economic interest between producers of the raw and processed
agricultural products is to be based upon relevant economic factors
demonstrating economic relationships between the two groups of
producers.

Section 152(b) amends section 771(7) of the Tariff Act of 1930 by
adding an additional factor to be considered by the Commission in
determining the existence of threat of material injury. In any coun-
tervailing or antidumping investigation involving imports of both a
raw and processed agricultural product, the Commission would be
required to consider the likelihood that an affirmative determina-
tion with respect to the raw or the processed product (but not both)
would result in an increase in the imports of the other product to a
materially injurious level. It should be noted that this amendment
is not necessarily restricted to raw and processed agricultural prod-
ucts whose producers are determined to be part of the same indus-
try pursuant to the new section 771(4)E).

Section 152(c) of the bill amends the definition of “interested
party” under section 771(9) of the Tariff Act of 1930 to provide that
producers of a raw agricultural product who were determined to be
part of the industry producing the product processed from the raw
product (pursuant to the new section 771(4)E), in combination with
processors, would have standing to bring countervailing duty and
antidumping investigations involving the processed product. A coa-
lition or trade association which is representative of either proces-
sors or processors and producers would be considered an interested
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party and thus have standing to file petitions for investigations re-
lating to processed agricultural products.

Reasons for change

Section. 152 of the bill reflects a longstanding concern by the Con-
gress that the special characteristics and nature of the agricultural
sector be taken into account under our trade laws. Under section
TT1(TXD) of the Tariff Act of 1930, for example, there is explicit
statutory recognition of the need for special considerations in cases
involving agricultural products' to account for the role of agricul-
tural price support programs.

The three amendments contained in section 152 of the bill direct-
ly relate to the inquiry made by the International Trade Commis-
sion under Title VII of whether agricultural industries are being
materially injured by dumped or subsidized imports. Many of the
concepts embodied in these amendments have been applied by the
ITC in many of its past cases involving agricultural products. The
purpose of including them now in the statute is to give explicit con-
gressional endorsement of their consideration, and encourage their
continued application.

In defining the scope of the domestic industry, the ITC has in the
past considered whether the producers of a raw agricultural prod-
uct as well as the processors of the finished product operate as a
single industry producing the processed “like” product. In her testi-
mony before the Senate Finance Committee on December 9, 1985,
the General Counsel of the Commission, Lyn Schlitt, stated:

In a number of agricultural investigations, the Commis-
sion has considered several evidentiary factors in deter-
mining whether growers and processors constitute a single
industry producing a processed agricultural product, in-
cluding whether there is a single, continuous line of pro-
duction without diversion from the raw material to the
processed agricultural product, and evidence of whether
there exists an integration of economic interest and/or
legal relationship between the growers and the processors.

. The Commission has also stated that determinations of in-
dustry are to be on a case by case basis, and that it would

- consider other. evidence that growers and producers are a
single industry. Commission opinions consider these issues
as evidentiary factors. There is no legal test or tests, but a
factual inquiry. The Commission looks at these factors to
determine whether the growers, in fact, operate as a part
of the industry producing the processed product.

In past cases, the Commission has examined the degree of verti-
cal integration in the industry, as manifested by common owner-
ship between packers and processors, and the existence of contrac-
tual relationships between prices of the raw and processed agricul-
tural commodities. It is the Committee’s intent that the Commis-
sion. continue to view these factors as possible evidence of coinci-
dence of economic interests. In recent cases, the Commission has
stated that these factors are not the only ones that may be consid-
ered, and that the factors may be based upon economic, as well as
legal relationships. The bill’s provision. specifically provides that
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the Commission may look at other economic factors in determining
whether there is a coincidence of economic interests. )

The Commission may examine a variety of economic factors in
making its determination as to the scope of the industry. The Com-
mission need not base its determination on the same factors in
every case. It is the intent of the Committee that the Commission
apply those factors which are deemed to be most relevant to the
particular industry which is the subject of the investigation. These
factors may be based upon market or economic conditions as well
as legal relationships.

In those cases where the ITC determines that price is a factor to
be considered, the Commission is directed to examine the degree of
correlation between prices of the raw and of the processed agricul-
tural commodities. Such price relationship could be based upon
market factors as well as contractural relationships. In addition,
there are commodities for which the processor adds very little
- value to the raw product in the processing operation. In such cases,
the ITC would consider whether the value of the raw agricultural
product constituted a significent percentage of the value of the
processed agricultural product as evidence of coincidence of eco-
nomic interest.

The breadth of the definition of domestic industry obviously has
significant implications for determining whether there is material
injury, or a threat of material injury to the domestic industry. In
cases in which the domestic industry includes both producers and
processors under the new section 771(4)(E), injury to the producers
of the raw agricultural product as a result of imports of the proc-
essed agricultural product is relevant in determining injury to the
domestic industry.

SECTION 153. DEFINITION OF DOMESTIC SUBSIDY
Present law

Section 771(5) sets forth a list of actionable domestic subsidies
which, if provided or required by government action to a specific
enterprise or industry, or group of enterprises or industries, fall
within the definition of subsidy subject to U.S. countervailing
duties. This list includes (but is not limited to):

(i) The provision of capital, loans, or loan guarantees on
~ terms inconsistent with commercial considerations.
(ii) The provision of goods or services at preferential rates.

Explanation of provision

Section 153 would merge clauses (i) and (ii), so that the list of ac-
tionable domestic subsidies includes:

The provision of capital, loans, loan guarantees, goods or
services at preferential rates or on terms inconsistent with
commercial considerations.

This amendment would expand the definition of subsidy to ex-
plicitly authorize countervailing duties to be imposed (a) for the
provision of capital, loans, or loan guarantees at preferential rates,
and (b) for the provison of goods or services on terms inconsistent
with commercial considerations.
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Reasons for change

. The prupose of this change is to carry out original Congressional
intent of covering under the scope of the countervailing duty laws
all bounties or grants by governments which aid specific industries.
Preferential loans, loan guarantees or other capital infusions by
the Government are potentially as much of a subsidy as the provi-
sion of goods or services on a preferential basis. Moreover, the pro-
vision of goods or services on terms inconsistent with commercial
consideration—such as providing certain services to a specific in-
dustry well below prevailing market rates—could result in substan-
tial benefits to that industry. These changes are necessary in order
to prevent injurious subsidies which have been carefully structured
by a foreign government to avoid the scope of our law. On the
other hand, measurement of the level of benefit bestowed by a gov-
ernment through such subsidies remains the task of the adminis-
tering authority under its current methodology.

SECTION 154. MATERIAL INJURY AND THREAT OF MATERIAL INJURY

Cumulation
Present law

In determining whether there is material injury by reason of
dumped or subsidized imports, the ITC must cumulatively assess
the volume and price effects of imports from two or more countries
of like products subject to investigation, if such imports compete
with each other and with like products of the domestic industry in
the U.S. market.

Explanation of provision

Section 154 makes certain amendments to mandate specifically
cross-statute cumulation, and to require cumulation to the extent
practicable in cases involving threat of material injury.

In determining material injury, ITC must cumulatively assess
the volume and price effects of imports of a product from two or
more countries if such imports either (a) are curently subject to
any antidumping or countervailing duty investigations, or (b)
within the past 12 months were subject to any antidumping or
countervailing duty investigation which resulted in a final order,
suspension agreement, or termination based on a quantitative re-
straint agreement. The additional requirement that such imports,
to be cumulated, must compete with each other and with the like
product of the domestic industry is retained.

In determining threat of material injury, the ITC must, to the
extent practicable, cumulatively assess the increases in market
penetration and price effects of imports from two or more countries
if such imports are currently subject to any antidumping or coun-
tervailing duty investigation, and such imports compete with each
other and with the like product of the domestic industry.

Reasons for change

Section 154 merely clarifies the Committee’s original intent in
mandating cumulation in 1984 under provisions later incorporated
into the Trade and Tariff Act of 1985 (P.L. 98-573). Since passage of
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that Act, questions have arisen during the course of Commission
investigations as to whether cumulation of dumped and subsidized
imports which compete with one another is required. The Commit-
tee believes that cumulation of all unfairly traded imports which
are competing at the same time in the U.S. market is appropriate.

' The 12-month limitation on previous orders is intended to ensure
against cumulation with imports for which any assessment of un-
fairness occurred well prior to the imports under investigation. In
applying this section to imports subject to prior orders, the Com-
mission should only cumulate imports prior to such orders, since
imposition of final relief would have eliminated the element of un-
fairness represented by any margin of dumping or subsidization.

"The Committee intends, by requiring cumulation to the extent
practicable in determining threat of material unjury that the ITC
apply the same principles regarding normal or cross-statutory cu-
mulation in threat determinations as it would apply in material
injury determinations. Cumulation in threat cases, however, would
not include imports which are subject to preexisting orders, since it
would no longer be possible for such imports to constitute a threat.
Moreover, the Committee recognizes the difficulty of applying the
concept of cumulation to threat cases, and does not seek to require
cumulation where it is impracticable to do so because such assess-
ment would be conjectural or speculative.

Threat of Material Injury Factors

Present law

In determining whether there is a threat of material injury to a
domestic industry by reason of dumped or subsidized imports, the
{TC. must consider, among other relevant economic factors, the fol-
owing:

(1) if a subsidy is involved, the nature of the subsidy (par-
ticularly as to whether the subsidy is an export subsidy incon-
sistent with the Agreement);

(2) any increase in production capacity or existing unused
capacity in the exporting country likely to result in a signifi-
gant increase in imports of the merchandise to the United

tates;

(3) any rapid increase in United States market penetration
and the likelihood that the penetration will increase to an in-
jurious level;

(4) the probability that imports of the merchandise will
enter the United States at prices that will have a depressing or
suppressing effect on domestic prices of the merchandise;

(5) any substantial increase in inventories of the merchan-
dise in the United States;

(6) the presence of underutilized capacity for producing the
merchandise in the exporting country;

(7) any other demonstrable adverse trends that indicate the
probability that the importation of the merchandise (whether
or not it is actually being imported at the time) will be the
cause of actual injury; and _

(8) the potential for product-shifting.



90

Explanation of provision

Section 154 of the bill adds three new factors for the ITC to cons
sider in determining threat of material injury. The first is evidence
of foreign export targeting (as defined under the bill’s provision re:
lating to Section 301). The second is diversion of foreign products to
the U.S. market by reason of restraints on exports of the merchan-
iise to, or on imports of the merchandise into, third country mar-

ets. 4

In investigations involving dumping, the Commission would alsp
be required to consider whether dumping of the same merchandise
by the same party in other GATT member markets suggests a
threat of material injury to the U.S. industry. The Commission
must request information concerning this issue from the foreign
manufacturer, exporter, or U.S. importer. If they fail to present
specific and convincing evidence that the previous finding(s) of
dumping in other markets does not suggest a threat of injury fo
the U.S. industry, the Commission may draw adverse inferences.

Reasons for change : .

The changes made by section 154 reflect the Committee’s grow-
ing concern with three types of practices which are a potential
threat of material injury to U.S. industries: foreign export target-
ing, diversion, and worldwide dumping. The Committee received
considerable testimony during its hearings on the injurious effects
of these three occurrences. Current law, however, does not explicit-
ly require consideration of these factors by the ITC in determining-
whether a threat of material injury exists. The Committee strongly
believes that each of these factors should be considered by the .
Commission. A

In particular, the Committee gave considerable attention to the

serious adverse effects of extensive or repeated dumping of the
same product in various export markets. Testimony presented
+during .the Committee’s hearings pointed out that findings of
dumping and impositions of antidumping remedies in other coun-
.tries.on imports of the same product from the same country, may
be :indicative of a pattern of injurious export practices by foreign
sproducers. In its deliberations the Committee considered establish-
ing: a-rebuttable presumption of threat of material injury when
there are dumping findings or antidumping remedies on the same
merchandise from the same country in two or more GATT member
markets. This approach was superseded, however, by the approach
in section 154 in order to remain consistent with the GATT,re-
quirement that injury findings be based on positive evidence.

Special Rules for Fuﬁgible Products

Present law
No provision.

Explanation of provision

Section 154(4) adds a new paragraph (g) to section 771(7) setting
forth “special rules for fungible products” with regard to the Inter-
national Trade Commission’s determination . of material injury or
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threat thereof in cases involving fungible products. The term “fun-
gible product” is defined as “merchandise sold by weight or volume
without significant product differentiation in such merchandise
whether produced by foreign or domestic producers.”

" .The rules provide that the Commission should not make a nega-
tive determination with regard to material injury or threat thereof
in_fungible products cases solely on the basis of evidence with re-
spect to the following four factors:

: 1. Sales or offers of sale of the imported merchandise were
not the first sales or offers at a reduced price in the relevant
market, '

7 2.Price declines of similar magnitude occurred in other com-
" parable markets (including submarkets or localities) where
there is a relationship between the prices in such markets and
"the prices in the import impacted market;
3. United States producers also import the merchandise
under investigation; or
4. United States producers of the product are profitable.

Reasons for change

The Committee is concerned tht recent decisions of the Interna-
tional Trade Commission (“ITC”) on material injury may have
failed to consider the dynamics of the markets for fungible prod-
ucts, where imports at less than fair value (“LTFV”) may have
been .found by the Department of Commerce. In the case of such
products, price rather than product differentiation is the predomi-
nant factor affecting sales and market share. Purchasers’ price in-
formation is typically excellent and updated on a daily basis, so
that suppliers must be prepared to meet the lowest price in the rel-
evant market in order to maintain sales volume and market share.
Sales prices are often set on the basis of unconfirmed purchaser as-
sertions of price quotations from other suppliers. Storage costs for
such products may be high, and the expense of any significant
build-up of inventory through reduced sales volume can represent
an'immediate economic threat to a supplier. For these reasons, in-
troduction of imports through actual sales or offers for sale, even
at existing market prices, may have a price suppressing or depress-
ing impact on all suppliers.

The price sensitivity of fungible products and the consequences
of potential lost sales can also produce ripple effects in prices in
other markets, including submarkets and localities. Price fluctua-
tions may alter the significance of transportation costs in overall
sales transactions costs and threaten supplier sales volume in those
markets. i

Because of the dynamics of price formation for fungible products,
price leadership analysis may not be a reliable method for deter-
‘mining whether unfair imports are depressing U.S. market prices,
‘or are a cause of material injury. For this reason, it is improper for
the ITC to determine that material injury to a domestic industry.

roducing a fungible product is not being caused by reason of
LTEV (or subsidized) imports solely on the basis of either (1) price
Jeadership analysis, or (2) evidence of parallel price reductions in
other markets in which the imported merchandise was not sold in
significant quantities.
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When imports of a fungible product are available at dumped
prices, domestic producers. of the product may be forced to pur-
chase the dumped imports themselves, displacing their United
States production, in order to maintain their distribution networks
and access to their customers. The alternative is even more
damage to their businesses if their customers must look elsewhere
for competitively priced products. The amendment therefore pro-
vides that such purchases are not to be considered a sole justifica-
tion for a negative determination. ,

Finally, demand for many fungible products is dependent on
. demand for the product for: which:they are components. For exam-

ple, sales-of cement fluctuate depending on the level of construc-
tion activity. ‘Price ordinarily rises when construction activity in-
creases, and declines when demand slackens. Companies making
fungible: products for which there is derived demand expect to
make low profits:or-lose money during periods of slack demand. As,
~.a-corollary, such companies may. be materially injured if imports
suppress prices.during times when demand is high, and therefore
profits also should be high.

SECTION 155. RESOURCES INPUT SUBSIDIES

Present law

Section 771(5) of the Tariff Act of 1930, as amended (19 U.S.C.
1771(5)) defines the term “subsidy” as having the same meaning as’
“bounty or grant” under section 303 of the Tariff Act of 1930 be-’
stowed or paid with respect to an imported products, and including-
but not limited to: :

(1) any export subsidy in the illustrative list contained in
Annex A of the GATT Agreement on Subsidies and Counter-’
vailing Measures; and . e

(2) the following domestic subsidies, if provided or required-
by government action to a specific enterprise or industry, or;
group of enterprises or industries, whether publicly or private-’
ly owned, and whether paid or bestowed directly or indirectly
on the manufacture, production, or export of any class or kind:
of merchandise: !

{a) The-provision of capital, loans, or loan guarantees on
+terms inconsistent with commercial considerations;
. (b) The provision of goods or services at preferential
rates; )
(c) The grant of funds of forgiveness of debt to cover
operating losses sustained by a specific industry;
(d) The assumption of any costs or expenses of manufac-

. ture, production, or distribution.

A domestic subsidy including one relating to resource input prod-
ucts may be countervailed, if it meets the above criteria, including
the specific industry test.

Explanation of provision

Section 155 amends the definition of subsidy in section 771(5) of-
the Tariff Act of 1930 to include a separate category for ‘“resource*
input subsidies” as a new subparagraph (C) within the list of gov-'
ernment programs- subject to countervailing duties. This provision
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addresses certain government price control mechanisms or regula-
tions which grant a below market price to domestic manufacturers
for basic resource products or the right to remove or extract natu-
ral resources. If such government programs meet certain criteria,
products manufactured with the use of such subsidized resources
may be subject to countervailing duties.

‘“The first type of government price control which may result in a
countervailing duty under new section 771(5)(c) exists when a gov-
ernment or government-regulated or controlled entity provides or
gells an ‘‘input product” for use in the expecting country at a price
below fair market value and not freely available, by reason of gov-
ernment regulation or control, for purchase by a U.S. producer for
export to the United States. The second pricing mechanism which
may result in a countervailing duty under the new section exists
when a government or government-regulated or controlled entit
provides or sells the “right to remove or extract” a resource, suc
ag.timber or mineral ore, at less than fair market value.

*,The fair market value of an input product or removal right is
what a willing buyer would pay a willing seller in an arms-length
transaction absent government regulation or control. To assist the
administering authority in calculating the fair market value of
input ‘products and removal rights, the legislation provides non-ex-
haustive lists of factors to be considered. The countervailing duty
would be assessed on the imported article on the basis of the differ-
ence between the domestic price and the fair market value of the
resource input product or removal right.

Input products.—As indicated above, the standard for determin-
ing the fair market value of an input product is the price that in
the absence of government regulation or control, a willing buyer
would ‘pay a willing seller for that product from the exporting
country in an arm’s-length transaction. This concept requires the
administering authority, in cases where an input product subsidy is
alleged, to make an objective determination of what the price of
the input product would have been in that country in an unregu-
lated atmosphere where market forces prevail. ,

Although this standard necessarily provides a good deal of discre-
tion to the administering authority in determining an appropriate
price level, various benchmarks are set forth as relevant prices for
the administering authority to take into account. These include the
export price, world market prices and market clearing (to the
extent such markets are available) at which the product can be
sold competitively by the exporting country in the market of other
go_n—State-controlled economy countries, including the United

tates. , }

In arriving at the fair market value of an input product, it may
be ‘appropriate for the administering authority to consider the op-
portunity cost of such product, a concept recognized as valid by the
Congressional Budget Office Staff Working Paper provided to the
Committee in September, 1985. Opportunity cost is defined in the
CBO study as the highest price commanded by a scarce resource (in
this' case, natural resources) in an alternative use. By this defini-
tion, the fair market value of an input product would be the price
that the product would bring from the party willing to pay the
most for it. To apply this concept corectly, however, opportunity
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cost has to measure actual opportunities, taking into accounts fac:
tors such as productive capacity and constraints on international
transactions. For example if a country’s export capacity is fully ut1-
lized or other practical constraints exist to exporting, the opportu-
nity cost would be affected.

Frequently, observed market transactions provide the relevant
price and opportunity cost information. Export prices from the
country under investigation, for example often provide the most re-
liable measure of fair market value or opportunity costs when they
are arm’s-length transactions reflecting commercial cons1derat10ns
As stated in the CBO Staff Study (at page 4), “export prices are g
straight forward measure of fair market value”. There are, howev:
er, circumstances when the export price does not reflect market
conditions and would be an unreliable measure of fair market
value. For example, special non-market factors such as government
manipulation of export sales in limited quantities to artificially es-
tablish a low fair market value for purposes of this legislation of a
government policy to discourage exports by maintaining an artlﬁ-
cally high export price could significantly distort the export price
and reduce its usefulness in determining fair market value.

In those cases, another relevant benchmark would be the current
market clearing price in other markets to which the exporting
country has access without physical or practical export constraints.
For easily transportable commodities of even and predictable qual:
ity such as oil, world prices exist and would be useful in determin-
ing the opportunity cost in the exporting country.

In order to ensure a proper comparison between fair market
value and the government-regulated price, the cost of transporta-
tion and handling required to move the resource input from the
point of production would, to the extent included in the measures
of fair market value (such as world market prices and market
clearing prices) or the government price, be excluded from the cal-
culations.

In order for a countervailing duty to be imposed with regard to
input products, two additional conditions must also be met. First,
the internal price must be one which is not freely available, by
reason of government regulation or control, to U.S. producers for
purchase and export to the U.S. market. The phrase “by reason of
government regulation or control” clarifiés that the bill is not in-

-tended to impose a countervailing duty on merchandise manufac-
tured with a natural resource that is freely available to U.S. pur-
chasers at a nondiscriminatory price, but which cannot be exported
on a economically rational basis. For example, it is alleged that
Venezuela and Trinidad and Tobago both make their natural gas
freely available to United States purchasers at the domestic price
but because of the prohibitive capital costs necessary, cannot
export natural gas on an economically rational basis. If t is is sub-
stantiated, for example, Venezuelan cement manufactured with
such natural gas would not be subject to countervailing duties
upon export to the United States. The bill would apply, howeyer, if
a foreign nation by law, decree or regulation denied United States
purchasers free access to the input product at the domestic price.

Second, the resource input product, when measured by its fair
market value must constitute a significant portion of the produc-
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tion cost of the final product that is the subject of the investiga-
tion. This limitation is intended to insure that the subsidy test
would not apply to products where the fair market value of the re-
source component has a de minimis relationship to adjusted pro-
duction costs and the determination must be made on a case-by-
case basis. It is not practical to establish a fixed percentage of total
costs that would be appropriate in all cases. However, for highly
resource intensive products such as cement, carbon black, fertiliz-
ers and lumber, the resource component is clearly significant and
the provision would generally apply.

--Removal rights.—Section 155 defines the fair market value of a
removal right in the same manner as for input products—that is, a
willing buyer would pay a willing seller in an arms-length transac-
tion for the removal right in the country providing or selling the
right. In determining the fair market value and domestic prices of
removal rights, it is expected that the administering authority will
take into account the cost or value of any activity the recipient of a
removal right must undertake to receive that right, such as the
building of roads. ‘ :

- As amended by section 155, subparagraph 771B(c)@3) lists three
factors which will assist in the calculation of the fair market value
of removal rights. The first factor is the price paid for the removal
right in private sales in the exporting country. In many cases
where the sale of most removal rights is government controlled,
some private arms-length sales do occur and can be indicative of
what a market price might be. In addition, there may be private
sales of a downstream product, such as logs in the case of timber,
from which the value of a removal right can be derived. The second
factor is the price paid in competitively bid government sales in
the exporting country if such sales exist. An auction situation pro-
vides an opportunity to measure what a willing buyer would pay a
willing seller for removal rights in question.

-In a situation in which private or competitive bid sales are not
the normal pattern or practice, they along may not be indicative of
true fair market value if a prepondenance of subsidized sales has
depressed the domestic market of the exporting country. However,
the statute provides a third factor, to be considered in calculating
fair market value—the price paid for comparable removal rights in
comparable regions of other countries. Such other countries would
include both those which export the product to the United States,
if any, and the United States itself. In applying this factor, the ad-
ministering authority should, to the extent possible, compare re-
moval rights in the United States and in other countries which are
as similar as possible in terms of: (1) quality of the resource prod-
uct to be removed; (2) distance from the facility that will process
the product; (3) distance from the market; (4) level of development
of the country and (5) its market price structure; to allow for an
appropriate comparison.

These three factors are a nonexhaustive list intended to assist
the administering authority in calculating fair market value or op-
portunity cost of the removal right. Each is an objective standard,
determined largely by market forces. However, other relevant fac-
tors may also be taken into account to assist the administering au-
thority in determining what a willing buyer would pay a willing
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seller for such removal right in the absence of government regula
tion or control.

Injury test.—Section 155 provides that the injury test prowded
for in section 703(a) and 705(b) of the Act shall apply in all cases in’
which a resource input subsidy is alleged, without exception for
those countries that are neither GATT members nor signatories to
an equivalent bilateral agreement with the United States. This pro-
vision thus goes further than current law which does not require
an 1njury test in cases involving dutiable goods from a country that
is not a “country under the Agreement”. While this inclusive re-
quirement of an injury finding in resource input subsidy investiga-
tions is not presently required by the international obligations;of
the United States, it is consistent with the general principle of
GATT Article VI and with the past practice of the Congress when
expanding the application of our countervailing duty law. This re-
quirement ensures that the provision will only be used to attack
subsidy practices which are having a real impact on U.S. industries
and will dlscourage the filing of frivolous claims. Moreover, it is
the Committee’s believe that this limited exception to the policy re-
quiring accession to the Code or a comparable bilateral agreement
as a condition to application of the injury test will not be a dlsm-
centive to adoption of the Code by nonsignatories.

With regard to prior cases, the Committee intends that annual
reviews under section 751 of the Act will be conducted on the exist-
ence of resource input subsidies without the need for an injury test
wherever a countervailing duty order was issued or an suspension
agreement was entered into under section 303 of the Act w1thout
an injury test during the original investigation.

The injury test that would be applied in all investigations mvolv-
ing resource subsidy allegations is the same as under current law.
That is, the Commission would evaluate the industry and injury
criteria set forth in Section 771(7) of the Act as it does currently in
investigations generally involving antidumping and countervailing
duty allegations. The Committee does not, however, necessarily en-
dorse all of the findings or legal conclusions that the Commission
has made since 1979.

In particular, the Committee wishes to clarify the Congressional
intent concerning an interpretative issue that has been recently
raised. The 1979 amendments were intended by this Committee to
be applied on a case-by-case basis without resort to disqualifying
presumptlons This framework means that there are no established
minimum market shares below which imports can be presumed to
be noninjurious. The volume of imports is but one of many factors
to be considered by the Commission in reaching its determinations
under the law. And, in each case, the Commission is required by
law to analyze the effect of the import volume involved in the spe-
cific context of the product and industry under investigation. Al-
though in an individual case imports may be determined to be non-
injurious because of  insignificant market penetration, presump-
tions (whether rebuttable or not) that automatically rule out an
injury finding are contrary to these requirements because of the di-
verse impact that small import quantities can have from case to

_case.
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.. Where the market is saturated, or where supply and demand are
‘balanced, the introduction of a new—albeit small—supply can have
‘discernable impact,” particularly where the new product presence
in the market if facilitated by unfair practices such as a subsidy in
the country of production. In fact, the Commission has in many
prior_cases recognized the price sensitivity of fungible goods. When
investigating imports, the Commission must consider, inter alia,
swhether and the extent to which prices in the United States
market have been depressed or suppressed as a result of offers for
zale of the imported product and/or increased supplies of the subsi-
dized-or dumped product in the United States market.

Reasons for change

The purpose of adding a specific provision to address the problem
of resource input subsidies is to discourage the growing use of two-
tiered pricing arrangements and other below market pricing struc-
.tures by resource rich countries. These policies have the unwanted
-effect of subsidizing their domestic producers by affording them
preferential or below market rates for resource products and, in so
doing, skewing normal comparative advantage. Often, such below
market prices cause an increase in domestic production which is
uncontrolled by market forces. Exports naturally escalate. Manu-
facturers in other countries, such as the United States, which
might be able to compete fairly in the market are unable to com-
pete against below market resources provided to firms in an ex-
porting country.

The Committee is aware of decisions by the Department of Com-
merce to the effect that pricing policies of this sort may not consti-
tute subsidies because in those cases such prices were nominally

enerally available to all domestic purchasers. The Committee be-
ieves, however, that resource pricing practices of the type de-
scribed in this provision should be prohibited subsidies even if
nominally available to all industrial users, at least in cases where
the resource in question comprises a significant portion of the cost
of the final product. Moreover, a recent decision by the Court of
International Trade, Cabot Corp. v. United States, No. 83-7-01044.
Slip Op: No. 85, 102 (C.I.T. October 4, 1985), indicates that the Com-
merce Department has interpreted improperly the concept of gen-
eral availability stressing that “the appropriate standard focuses
on the de facto case-by-case effect of benefits provided to recipients
rather than on the nominal availability of benefits.” Although the
Committee was encouraged by the court’s decision in Cabot and the
effect it is likely to have on future countervailing duty decisions by
the administering authority, the Committee believes it is appropri-
ate to explicitly recognize that resource input subsidies are coun-
tervailable notwithstanding their nominal availability to all indus-
tries within an exporting country when by the nature of the prod-
uct and the government regulatory scheme, they offer greater ben-
efits to resource intensive industries.

The Committee believes that policies of the type addressed by the
Tesource input rule are subsidies within the meaning and spirit of
the General Agreement on Tariffs and Trade (GATT) and the
Agreement on Subsidies and Countervailing Measures. While the
GATT recognizes a country’s right to control over its natural re-
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sources, two-tiered pricing schemes and below market sales of re-
sources distort prices to such a degree that the policies go beyond
internal control of resouces but rather provide a substantial subsi-
dy to domestic production. To the extent that these policies prove
injurious to U.S. industry, the United States has the right to act
against them. The Committee believes that these subsidies should
be explicitly proscribed by the countervailing duty law. 4
Input products.—The term “input product” is not defined in the
bill. The Committee clearly intends it to apply to basic energy
products, such as petroleum, petroleum products (such as fuel oil),
and natural gas. In addition, however, the Committee believes that
the definition should be left flexible enough to apply in appropriate
circumstances to other natural resources if they are the subject ‘of
a two-tiered or below fair market value government pricing scheme
and are a significant portion of the resulting manufactured prod-
uct. ,
Moreover, the term is broad enough to apply to cases where ‘the
government pricing scheme applies to different stages of processing
or refinement of the basic resource product. In the energy area, for
example, there is often a high degree of interchangeability between
basic petroleum products and products at higher stages of refine-
ment. The determination of whether the resource input provision
applies to products at higher stages of refinement would depend
upon how far the government regulation or control actually. ex-
tends. However, the provision is not intended to apply automatical-
 ly to all items, regardless of the stage of manufacture, simply be-
cause they were originally derived from natural resources. The
Committee’s major concern is with government price control
schemes affecting the initial distribution of resource products
which favor resource-intensive domestic producers.
Implicit in this bill is the principle that a country rich in natural
resources may have natural cost advantages over other countries in
producing a particular resource input product, and to the extent
that market conditions permit, therefore could establish prices
available to both export and domestic customers below those :of
other suppliers in the world market without being engaged in-a
subsidy practice. The provisions of the bill only apply where gov-
ernment price control or regulation results in a price that is below
what the price would have been but for the government interven-
tion, and for input products, where competing U.S. industries are
denied access, by government regulation or control, to the lower
price for export to production locations in the United States. It is
this differential that provides a discriminatory preference to.re-
source input purchasers in the producing country and which justi-
fies countervailing duties. Absent such duties, U.S. industries that
are injured as a consequence of the discriminatory resource pricing
may be forced to close or relocate to the resource country. -
owever, if such discriminatory pricing is not found to exist, a
countervailing duty would not be imposed under this provision. For
example, with respect to the application of this legislation to inves-
tigations regarding Canadian exports of products with a significant
natural gas component (e.g., ammonia, methanol, ethylene, and
other petrochemical products), the Committee notes that continu-
ing implementation of natural gas pricing policies by the Canadian
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rgovernment which has resulted in substantial progress toward
market-oriented pricing. The _export price for Canadian natural gas
has declined substantially since 1983, from $4.40 per MMBtu to
near $3 today, with spot sales reported at even lower prices, the
result being a steady erosion of any margin between the domestic
‘and export price for Canadian gas. Further, higher capital con-
struction, tariff, and transportation costs for Canadian petrochemi-
“cals offset in large measure any pricing advantages for natural gas.
Given these developments, it does not appear that at this time Ca-
‘nadian pricing and sales of natural gas would be likely to result in
implementation of the remedies prescribed by this legislation.

Removal rights.—A separate provision has been included in new
‘section 771B(a) for removal rights because the section on input
products cannot adequately deal with removal rights subsidies. For
example, an input products subsidy only exists if the product in
question is not available at the domestic price for purchase by a
U.S. company for export to the United States. A removal right,
however, is, by definition, used in the exporting country; i.e., the
removal right cannot be exported. In some cases, such as timber,
the unfair advantage of a below market subsidy or a removal right
accrues regardless of whether the resource, after extraction, can
technically be freely exported, since the most economic use of the
resource requires processmg prior to extensive transportation. Fur-
ther, even if the resource is exported after extraction, the export-
ing country has gained the advantage of its subsidy by forcing the
extraction and transportation operations of the industry to move to
its country. This provision is designed to address these problems.

The Committee intends that Section 771(b) apply only to removal
rights which have the result and effect of providing a government
subsidy to domestic production in the exporting country. This pro-
vision is not intended to apply automatically to all products simply
because they were originally derived from natural resources. Like-
wise, this provision would not apply to any product manufactured
or produced from an input product or removal right not controlled
by the government of the exporting country.

For example, under this provision, softwood lumber products
from Canada may be alleged to benefit from a government subsidy
réspecting removal rights for timber. At the present time, 90-95
percent of Canadian lumber is produced from provincial or federal
government lands. The majority of Canadian softwood lumber ex-
ports come from British Columbia, Quebec, and Ontario, where the
existence of the most significant subsidies was alleged before this
Committee. However, there are Canadian producers which produce
their lumber products from timber from private, or freehold land.
Products originating from timber on freehold land, much of which
indeed is outside of the provinces of British Columb1a, Quebec and
Ontario, are not intended to be subject to any countervailing
duties. It is the Committee’s intention that, should a subsidy find-
ing result from an investigation of Canadian softwood lumber im-
ports, any countervailing duty order would apply only to lumber
products imported into the United States and originating from
timber  obtained under the removal rights, or stumpage, program
provided or sold by federal or provincial governments.
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Like the standard for input products, it is implicit in the removal.
rights standard for determining fair market value that a country
rich in natural resources may have a natural cost advantage over
other countries with regard to that resource. U.S. companies, in
competing against other nations, must expect comparative advan-
tage to determine who is successful. Where free markets operate,
resources are allocated efficiently, and all countries benefit. To the
extent that other nations provide domestic companies with under-
valued input products and below market resource removal rights,
however, free market competition is not occurring. This legislation,
will provide U.S. industries with an opportunity to prove to the ad:
ministering authority that they are being harmed by foreign subsi-
dies. To the extent that such subsidies exist, this legislation will
assist U.S. industries in neutralizing those subsidies.

SECTION 156. DIVERSIONARY DUMPING

Present law

No provision. Current antidumping law only allows for anti-
dumping duties to reflect the difference between the price at which
a product which is under investigation is sold in the United States
and the price at which it is sold abroad (foreign market value). For-
eign market value is based on the price of such or similar merchan-
dise in the home market, a third country market, or on a con-
structed value basis. Unless the foreign market value is based on
the constructed value approach, there is no scrutiny of the prices of
ma&erials or components which were incorporated into the import
product.

Explanation of provision

Section 156 of the bill adds a new section 739 to the antidumping
law to allow for diversionary dumping to be taken into account in
determining the foreign market value of a product under investiga-
tion. o

Diversionary dumping refers to the exportation of a manufac-
tured product which incorporates a dumped input product. A
dumped input product is defined as any class or kind of merchan-
dise which was previously subject to an antidumping investigation
which resulted in either an antidumping duty order, or a termina-
tion or suspension of the investigation based in a quantitative re-
striction agreement (provided that an affirmative preliminary de-
termination of dumping was made prior to the termination or sus-
pension). The diversionary dumping provision of section 156 is to be
applied when a dumped input product is purchased by a foreign
manufacturer at a price less than its adjusted foreign market
value, and is incorporated into a manufactured product which is
then exported to the Untied States, and the manufactured product
is currently subject to an antidumping investigation. .

If the Commerce Department, during the course of its antidump-
ing investigation with respect to the manufactured product, deter-
mines that diversionary dumping is occurring, then it must in-
crease the foreign market value for the merchandise by the
amount of the benefit bestowed from the diversionary dumping
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{(i.e., purchase of the input product at less than its adjusted foreign
market value). )
_ If there is an antidumping duty order currently in effect with re-
spect to the dumped input product, then the foreign market value
of the input product identified in such order shall be used in deter-
mining the existence and amount of diversionary dumping benefit.
If there is no antidumping duty order currently in effect, because
investigation was terminated or suspended on the basis of a quanti-
tative restriction agreement, then the adjusted foreign market
‘value of the input product shall be based on the best available in-
formation, including any information gathered in the previous in-
vestigation of the input product and information contained in the
petition.

Reasons for change

" The Committee first focused its attention on the problem of di-
versionary dumping during the 98th Congress, when it approved a
provision in section 105 of H.R. 4784, the Trade Remedies Reform
Act of 1984, to provide a remedy for what was then referred to as
- downstream. dumping. The provision was dropped in conference,
however, due to strong Administration objections and irreconcila-
ble differences. :

. During the Committee’s deliberations on trade reform legislation
in the 99th Congress, discussion of the problem resurfaced. In
adopting the provisions of section 156, the Committee attempted to
create a remedy which would pose less administrative problems
than earlier proposals.

~ Although the specific provisions of section 156 differ from those
embodied in the 1984 legislation, the reasons for change stated in
‘the report for the Trade Remedies Reform Act of 1984 are as rele-
-vant now as they were then, and are therefore repeated here.

Present law does not address the problem of [diversion-
ary] dumping. Yet this practice is becoming a significant
irritant to U.S. business. It is becoming a more frequent
occurrence throughout the world for producers in one
country to receive dumped components, incorporate them
into a finished product as a way of reducing costs, and
then pass on the ill effects of such dumping to a third-
country market. Without some effort to control this phe-
nomenon, U.S. manufacturers will find themselves con-
tinuously disadvantaged by the price competition resulting
from such practices. [Diversionary] dumping is just as per-
nicious as normal dumping, and should not be exempted
from discipline.

SECTION 157. DOWNSTREAM PRODUCT MONITORING
‘Present law
" No provision.
Explanation of provision

. Section 157 adds a new sectioh 780 to the Tariff Act of 1930 to
‘provide for the monitoring of imports of certain downstream prod-
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ucts. The provision would require the ITC to monitor levels of
trade in certain downstream products which are designated by the -
Department of Commerce for monitoring. The ITC would publish

quarterly reports on trade in monitored products, and if imports of

any monitored product increase more than 5% over the previous

quarter, the ITC shall further analyze such increase in the context

of overall economic conditions in that product sector.

Downstream products which may be considered for monitoring
include any manufactured product into which is incorporated a
component part. A component part is defined as any imported arti-
cle which (a) during the previous five years, has been subject to an .
antidumping or countervailing duty order or suspension agreement
(provided there was least an affirmative preliminary determination
by the administering authority) with respect to which a dumping
margin or net subsidy of 15% or more was estimated, and (b) due
to its inherent characteristics, is routinely used as a major part,
material, component, assembly or subassembly in other manufac-
tured products. ‘

Domestic producers of articles like a component product or a
downstream product may petition the Commerce Department to
designate a downstream product for monitoring. Such request must.
identify the relevant downstream product, the relevant component.
part, and state the reasons for suspecting the likely diversion, as a
result of the imposition of antidumping or countervailing duties on-
the component part, of foreign exports to the United States of the
component part into increased production and export of the down-
stream product to the United States. .

The Commerce Department must review all petitions for designa-
tion, and determine whether imports of a downstream product
should be monitored. Such determination shall be based on wheth-
er there is a reasonable likelihood that imports of a downstream
product may increase as a result of diversion related to the imposi-
tion of duties on the component part. In making this determina-
tion, the Commerce Department may consider, if appropriate, such
factors as (a) the value of the component part in relation to the
value of the downstream product; (b) the extent to which the com-
ponent part has been substantially transformed as a result of its
incorporation into the downstream product; and (c) the relationship:
between foreign producers of the component product and foreign
producers of the downstream product. : :

Determinations made by the Commerce Department with respect
to designation of products to be monitored shall be published in the-
Federal Register, and transmitted to the ITC. Any determination -
with respect to the designation of a product to be monitored shall
not be subject to judicial review.

The Commerce Department is required to consider the informa-
tion contained in the ITC monitoring reports, in determining:
whether an investigation is warranted under the antidumping or
countervailing duty law with respect to imports of a downstream

roduct. »
P If the Commerce Department further determines that monitoring-
is no longer appropriate because imports of the downstream prod-:
uct are not increasing and there is no reasonable likelihood of di-
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.version, it may request the ITC to cease monitoring imports of such
product.

Reasons for change

_The Committee has long been concerned about the downstream
effects of the dumping or subsidization of goods which are incorpo-
rated into, or used in the manufacture or production of, other
goods which are then traded in international markets. The provi-
‘sions enacted into law in 1984 as section 7T71A of the Tariff Act (see
section 613 of the Trade and Tariff Act of 1984) relating to up-
stream subsidies, are one result of this concern. The provisions re-
lating to diversionary dumping in section 156 of this bill are simi-
larly meant to address yet another aspect of this problem.

“Section 157 is designed to complement these provisions, by pro-
viding a means for diversionary dumping and upstream subsidiza-
tion to be detected before its effects devastage U.S. industries. Do-
mestic producers of components parts or of downstream products,
who would have reason to know of the risks of diversion taking
place in light of their experience in the marketplace, would have
the opportunity to petition the Commerce Department for designa-
tion of products to be monitored.

" The Commerce Depa{tment is granted substantial discretion in
determining whether a product should be so designated, but the
Committee expects the Commerce Department to approve such des-
ignations whenever there is a reasonable likelihood that diversion
will occur. Certainty, or even probability, of diversion is not re-
quired. The Commerce Department, in making its determination
should consider all factors which are relevant to this issue. Such
factors may include, for example, the value of the component part
in relation to the value of the downstream product; the greater this
proportion, the greater the likelihood of diversion. Another factor
which may be relevant is the extent to which the component part
has been substantially transformed as a result of its incorporation
inito the downstream product; the which may be relevant is the re-
lationship between foreign producers of the component part and
foreign producers of the downstream product; the closer the rela-
tionship, the greater the likelihood of diversion.

+'The ultimate purpose of the monitoring program is to provide an
early warning signal of possible diversionary practices. The Com-
mittee expects the Commerce Department, as well as potential pe-
titioners, to consider the information obtained under this section
carefully in determining whether an antidumping or countervail-
ing duty investigation with respect to a downstream product may
be warranted.

SECTION 158. PRIVATE REMEDY FOR INJURY RESULTING FROM DUMPING

Present law

~The Revenue Act of 1916 makes it unlawful to 1mport any article
a,t a price substantially less than the actual market value or whole-
sale price of such articles “if done with the intent of destroying or
ipjuring an industry in the United States.” That statute allows any
person injured in his business or property by reason of a viola-
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tion of this section to sue in district court and, if successful, to re-
cover treble damages.

Title VII of the Tariff Act of 1930, as amended, provides for the
assessment of dumping duties on imports that have been deter-
mined by the Department of Commerce to be sold at less than fair
market value (assuming an affirmative injury determination by the
ITC). Such duties are assessed prospectively and are deposited in
the general treasury. 0

Explanation of provision

Section 158 would add a new section to Title VII of the Tariff Act
of 1930, as amended, providing for a private remedy for injury re-
sulting from dumping. This section would allow a U.S. manufactur-
er, wholesaler or producer of a like product to a class or kind of
merchandise subject to an antidumping order under section 736 to
bring an action in the Court of International Trade to recover com-
pensatory damages for the economic loss he has sustained as a
result of the dumping. Such an action may be brought against any
manufacturer of the merchandise or any exporter, importer or con-
signee who knew or had reason to know that the merchandise was
sold at less than fair market value. Upon a finding of liability on
the part of the defendant, the party bringing the action may recov-
er damages for the economic loss suffered as a result of the dump-
ing by the defendant for a period of up to 3 years prior to the date
that a final order was published under section 735.

With regard to actions brought under this section against export-
ers, importers or consignees which are affiliates of a manufacturer
which has an outstanding dumping order against it, the Committee
believes that a strong presumption should exist that such parties
“knew or had reason to know” that the merchandise was sold at
less than fair-market value. In the Committee’s view an exporter,
importer or consignee should be considered to be an affiliate of a
manufacturer if:

(A) the exporter, importer or consignee is the agent of such
manufacturer; ‘

(B) such manufacturer owns or controls, directly or indirect-
ly, through stock ownership or control or otherwise, any inter-
est in the business of the exporter, importer, or consignee; '

(C) the exporter, importer or consignee owns or controls, di-
rectly or indirectly, through stock ownership or control or oth-
erwise, any interest in the business conducted by such manu-
facturer; or :

(D) any person or persons, jointly or severally, directly or in-
directly, through stock ownership or control or otherwise, own
or control in the aggregate 20 percent or more of the voting
power or control in the business carried on by the exporter, im-
porter or consignee, and also 20 percent or more of such power
or control in the business of the manufacturer. ,

Any action under this section must be brought within two years
after publication of the antidumping duty order under section 736.
However, an action may not be brought until 30 days after issu‘’
ance of such order, and if such order is appealed, no action may be.
brought under this provision until the exhaustion of all appeals on
the administrative order. The tolling of the 2-year limitation period
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-would be suspended during the period while any judicial review or
sremand of an affirmative determination under subsection (a) or (b)
of sgctu:ln 735 is pending and until a decision upon that review is
,rendere

"Reason for change

Under current law, domestic industries that are 1nJured by

dumped imports cannot, as a practical matter, be compensated for
the injury caused by dumpmg Under the dumping statute adminis-
tered by the Department of Commerce, the only penalty for dump-
ing is a duty assessed prospectively on imports of the offending
-merchandise. Although the Revenue Act of 1916 has long provided
-a private right of action for injury from dumping, the statute has
never provided an effective deterrent to dumping because the
burden of proof required for a criminal statute is inappropriate for
a- commercial tort. Thus, neither the traditional dumping statute
with its prospective, noncompensatory relief nor the 1916 Act with
its criminal intent requirement provides a viable means for domes-
tic industries to obtain compensation for injury inflicted by
dumped imports. Likewise, present law fails to provide any mean-
ingful deterrent to dumping in a number of commercial situations
where prospective remedies are irrelevant, as is the case in ex-
tremely fast moving “high technology” fields.
. The Committee believes that domestic industries need an effec-
tive means to deter dumping through a private right of action for
dumping. This new civil remedy would permit injured parties to
file a civil lawsuit in the Court of International Trade seeking
actual damages for the harm incurred by this unfair trade practice.
The bill would complement the traditional dumping laws by per-
mitting U.S. manufacturers to recover for past injury. An effective
private remedy is the one way to assure import-sensitive domestic
industries that the dumping laws Wlll act as a deterrent to this
unfair trade practice.

SECTION 159. MISCELLANEOUS AMENDMENTS

Application of Countervailing and Antidumping Duties to
Governmental Importations

Present law
- No provision.

Explanation of provision

-Section 159(a) adds a new section 771(18) to the Tariff Act of
1930, which provides that any merchandise imported by, or for the
use of, an agency of the U.S. Government is not exempt from the
imposition of antidumping or countervailing duties.

Reasons for change

The purpose of this provision is to clarify that governmental im-
portations, even if classified under TSUS Schedule 8 and therefore
not subject to regular customs duties, are nevertheless subject to
antidumping and countervailing duties. It has come to the atten-
tion of the Committee that purchases by the General Services Ad-
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ministration of imported titanium sponge for the National Defense
Stockpile were exempted from payment of antidumping duties. The
Committee feels that any exemption of the payment of antidump-
ing or countervailing duties on imported goods is inconsistent with
the Government’s policies against unfair trade practices. The Gov-
ernment is obligated to enforce vigorously the unfair trade laws,
even as applied to its own activities.

Access to Information

Present law

Under section 777 of the Tariff Act of 1930, the administering au-
thority is permitted to make confidential information available
under a protective order upon receipt of an application that de-
scribes the information requested and the reasons for the request.
If the administering authority denies any request, application may
be made to the Court of International Trade for an order directing
that the information be made available. The Court may issue such
an order subject to the appropriate sanctions.

Explanation of provision

Section 159(b) of the bill amends section 777 in several respects.
First, it amends section 777(c) to make mandatory the release of all
confidential information presented to or obtained by the adminis-
tering authority during a proceeding under administrative protec-
tive order, except privileged or classified information and informa-
tion of a type that the administering authority determines should
not be released under administrative protective order. Second, the
bill imposes reasonable time limits on the administering authori-
ty’s determinations of whether to make information available
under administrative protective order. Third, the subsection makes
clear that the administering authority must return information
submitted by a person who refuses to make it available under ad-
ministrative protective order. Fourth, the bill requires any party
submitting information to the administering authority during the
proceeding to serve a copy of that information on other parties to
the proceeding. Information, including confidential information,
would be required to be served upon parties that are subject to a
protective order, and nonconfidential summaries of all information
should also be served on parties that are not subject to protective
order. The information subject to service shall include all docu-
ments submitted to the administering authority. Finally, the bill
would require information to be submitted to the administering au-
thority on a timely basis within a reasonable deadline to be deter-
mined by the administering authority. The bill requires the admin-
istering authority to return information submitted to it that is not
submitted with adequate opportunity for other parties to comment
upon it. .

Reasons for change

The changes made by section 159(b) would further streamline the
procedures for providing fair and timely access to information con-
sidered by the administering authority in antidumping and coun-
tervailing duty proceedings. The provision will reduce delays in ad-
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ministering authority decisions concerning applications for access
to information under administrative protective order and the re-
lease of confidential information under protective order. Although
the administering authority will still retain a limited amount of
discretion to refuse to release certain types of information that are
not relevant to less than fair value determinations, the general
tule would be that most business proprietary information will be
releasable under protective order. Particular exceptions might in-
clude trade secrets, customer names, and the names of consulting
. firms conducting market research. The stage in the proceeding at
which the information is provided to the Department of Commerce,
e.g., at verification, is not dispositive of whether the Department
must release the information.
" By requiring service of all documents on parties to the proceed-
ing, both the resources of the Department of Commerce and other
interested parties will be conserved. Also, by requiring service of
. all documents rather than just briefs or memoranda submitted to
the administering authority, all parties will be notified on a timely
basis of the information being submitted. Information subject to
the service requirement should include but not be limited to com-
ments, letters, computer print-outs, responses to questionnaires or
inquires by the administering authority, nonconfidential submis-
sions and summaries.
".The provision provides clear authority for the administering au-
thority to reject information received after a reasonable deadline.
It also requires the information submitted to the administering au-
thority to be provided on a timely enough basis to permit com-
ments by other parties. The setting of reasonable deadlines for sub-
missions and the provision of comments on submissions should pro-
vide for a fairer and more efficient proceeding.

Drawback Treatment

Present law

-Under section 313 of the Tariff Act of 1930, duties paid on im-
ported merchandise which is used in the manufacture of goods for
export, may be refunded upon the exportation of such goods. To re-
ceive benefit of drawback, the completed article must have been ex-
ported within five years of the date of importation of the relevant
duty-paid merchandise. The amount of refund is equal to 99% of
the duties attributable to the foreign, duty-paid content of the ex-
ported article. Under section 779 of the Tariff Act of 1930, both
antidumping and countervailing duties are treated as regular
custom duties and thus are eligible for drawback.

Explanation of provision

~Section 159(c) of the bill would amend section 779 to prohibit
antidumping and countervailing duties paid on imported merchan-
dise from being eligible for refund under drawback provisions.

Reasons for change

"Under section 622 of the Trade and Tariff Act of 1984, the Con-
gress expanded the provisions relating to drawback to include
countervailing duties as well as antidumping duties (which were al-
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ready covered). The provisions of section 159(c) of this bill are di-
rectly contrary to action taken in 1984. This reversal is a reflection-
of the vigor and commitment which this. Committee has to strict
enforcement of unfair trade laws and to discouraging the continu-
ing use of unfair trade practices.

The provisions of current law which allow for antidumping and
countervailing duties to be refunded under drawback are counter-
productive to U.S. Government efforts to discourage dumping and
subsidization. If U.S. parties are allowed to buy dumped and subsi-
dized goods at dumped and subsidized prices (which is essentially
what the current drawback provisions allow) then dumping and
subsidization will continue. All imports of dumped or subsidized
merchandise, regardless of who is importing it, or for what pur-
poses, must be subject to appropriate antidumping or countervail-
ing duties.

Certification of Submissions

Present law
No provision.

Explanation of provision

Section 159(d) of the bill adds a new section 780 to the Tariff Act
of 1930 to require any person providing factual information to the
Department of Commerce or the ITC in connection with an anti-
dumping or countervailing duty investigation, on behalf of a peti-
tioner or interested party, to certify that such information is accu-
rate and complete to the best of that person’s knowledge. '

Reasons for change

There is no requirement under current law that persons submit-
ting factual information certify the accuracy of such information.
To the extent that the party providing the information may not
necessarily be the same party who prepared the information,. or
who will be directly affected by the outcome of the investigation,
the incentive to prov1de accurate and complete submissions may be
absent. This change is designed to ensure the accuracy and com-
pleteness of all submissions.

Chapter 3—Intellectual Property Rights

Chapter 3 contains several provisions which are designed to
strengthen U.S. intellectual property right protection both domesti-
cally and internationally. The Committee places great importance
on this issue because it believes that the technology and innova-
tiveness of U.S. companies is unparalleled in the World. However,
without adequate protection of such intellectual property rlghts
U.S. companies are at a significant disadvantage in competing in
the world market place. This chapter sets forth Congressional find-
ings and purposes; amends section 337 of the Tariff Act of 1930;
creates a mechanism for gaining improved market access for per-
sons that rely on intellectual property protection and establishes
speﬁiﬁc negotiating objectives regarding intellectual property
rights.
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SECTION 161. CONGRESSIONAL FINDINGS AND PURPOSES
Present law
No provision.

Explanation of provision

Section 161 sets forth a number of Congressional findings and
p}tlxrposes with regard to U.S. intellectual property rights, including
the need—

(1) to improve international protection of such rights;

(2) to gain improved market access for persons relying on
such rights;

(g) to improve U.S. trade laws with respect to such rights;
an v

(4) to provide for a comprehensive strategy to foster open
international markets through unilateral, bilateral and multi-
lateral efforts.

Reasons for change

This provision was included to highlight the importance that the
Committee attaches to improving both domestic and international
protection of U.S. intellectual property rights and to gaining im-
proved market access throughout the world for U.S. persons rely-
ing on such intellectual property protection.

SECTION 162. PROTECTION UNDER THE TARIFF ACT OF 1930 (SECTION
337) :

" Injury to “Efficiently and Economically Operated” U.S. Industry
Present law

, . Section 337 of the Tariff Act of 1930 provides for relief against
unfair methods of competition and unfair acts in the importation of
articles into the United States or in their sale, if the effect or tend-
ency of such actions is to destroy or substantially injure an effi-
ciently and economically operated industry in the United States.

_The U.S. International Trade Commission has the responsibility
under section 337 to conduct an investigation of any alleged viola-
tion of this provision either upon a complaint being filed by an in-
terested party or upon its own motion. If the Commission finds that
a violation of this statute has occurred and determines that such
relief is justified after considering the effect ‘“upon the public
health and welfare, competitive conditions in the United States
economy, the production of like or directly competitive articles in
the United States and United States consumers”, it may provide
relief in the form of an exclusion order or a cease and desist order.

Explanation of provision

“Section 162 amends section 337 of the Tariff Act of 1930 in sever-
al important respects. First of all, it eliminates the need to demon-
strate injury to, or the impairment or prevention of the establish-
ment of, an industry in the United States for intellectual property
rights cases. Secondly, it eliminates in all cases the requirement to
establish that an industry in the United States is “efficiently and
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economically operated.” Finally, although the injury standard
would be eliminated, petitioners in intellectual property rights
cases would have to demonstrate that an industry in the United
States relating to the articles or intellectual property right con-
cerned “exists or is in the process of being established.”

The changes described above relating to statutory intellectual
property rights cases would apply to:

1. The unauthorized importation into the United States, or
the unauthorized sale within the United States after importa-
tion, of articles that—

a. infringe a valid and enforceable United States patent
or a valid United States copyright registered under title
17, United States Code; or

b. are made, produced, processed, or mined under, or by
means of, a process covered by the claims of a valid and
enforceable United States patent;

2. The importation into the United States, or the sale within
the United States after importation, of articles that infringe a
valid and enforceable United States trademark registered
under the Trademark Act of 1946, if the manufacture or pro-
duction of the article was unauthonzed and

3. The importation of a semiconductor chip product in a
manner that constitutes infringement of a mask work regis-
tered under chapter 9 of title 17, United States Code. :

In such intellectual property rlghts cases, an industry in the
United States is considered to exist if there is, with respect to the
articles, patent, copyright, trademark, or mask work concerned, in
the United States—

1. significant investment in plant and equipment;

2. significant employment of labor or capital; or

3. substantial investment in its exploitation, including engl-
neering, research and development, or licensing.

Reasons for change

The fundamental purpose for the amendments made by section
162 is to strengthen the effectiveness of section 337 in addressing
the growing problems being faced by U.S. companies from the im-
porﬁatlon of articles which infringe U.S. intellectual property
rights

Infringing imports were not the primary concern of Congress
when section 337 was initially enacted in 1922. As indicated by the
scope of its language, section 337 was designed to cover a broad
range of unfair acts not then covered by other unfair import laws.
However, over the years, patent, copyright, and trademark in-
fringement were recognized as unfair practices within the meaning
of the section 337, and today, section 337 is predominantly used to
enforce U.S. mtellectua] property rights. According to a recent
Government Accounting Office (GAO) study, 95 percent of the sec-
tion 337 cases initiated since 1974 involve statutory intellectual
property rights. The Committee believes that the injury and effi-
cient and economic operation requlrements of section 337, designed
for the broad context originally intended in the statute, make no
sense in the intellectual property area.
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Unlike dumping or countervailing duties, or even other unfair
trade practices such as false advertising or other business torts, the
owner of intellectual property has been granted a temporary statu-
tory right to exclude others from making, using, or selling the pro-
tected property for the purpose of encouraging innovation. Any
sale in the United States of an infringing product is a sale that
rightfully belongs only to the holder or licensee of that property.
The importation of any infringing merchandise derogates from the
statutory right and diminishes the value of the intellectual proper-
ty. Under such circumstances, the Committee believes that requir-
ing proof of injury, beyond that shown by proof of the infringement
of a valid intellectual property right, should not be necessary.

The Committee recognizes that in very few cases have petitioners
actually been denied relief because of failure to meet the economic
tests relating to injury and economically and efficiently operated
industry. However, the Committee is concerned that, because of
these economic tests, some holders of U.S. intellectual property
rights who seek relief from counterfeit or infringing imports are
denied access to section 337 relief. Since 1974, according to GAO’s
survey, 11 complainants have been unable to meet all of the eco-
nomic criteria and 6 of them were denied relief solely for this
reason. The GAO survey further indicated, however, that firms
have terminated their proceedings or accepted settlement agree-
ments which they judged not in their best interests because they
could not meet all of the statute’s economic tests. It has been
claimed that many firms may even have been discouraged from ini-
tiating proceedings because of these tests. Further, the cost of sec-
tion 337 litigation is extremely high (ranging from $100,000 to $1
million with a few costing as much as $2.5 million according to
GAO) and the legal costs of satisfying the economic criteria are re-
portedly equal to more than half of the total litigation expenses,
thus further discouraging the use of section 337 to address the
problem of counterfeit imports. -

‘'The Committee notes that in adopting section 162, it is effective-
ly eliminating the requirement that the domestic industry be “eco-
nomically and efficiently operated” and the requirement that the
infringement have the tendency or effect of destroying or substan-
tially injuring the domestic industry from section 337 as it applies
to intellectual property cases. The Committee does not intend that
the USITC or the USTR will re-introduce these requirements in
making their public interest determinations.

»Although the injury test has been eliminated for intellectual
property rights cases, a petitioner must establish that a U.S. indus-
try relating to the articles or intellectual property right concerned
“exists or is in the process of being established.” This requirement
was maintained in order to preclude holders of U.S. intellectual
property rights who have no contact with the United States other
than such intellectual property rights from utilizing section 337.
The purpose of the Commission is to adjudicate trade disputes be-
tween U.S. industries and those who seek to import goods from
abroad. Retention of the requirement that the statute be utilized
on behalf of an industry in the United States retains that essential
nexus.
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The Committee is concerned, however, that in recent decisions
the Commission has interpreted the domestic industry requirement
in an inconsistent and unduly narrow manner. This inconsistent
application is best exhibited in the decisions in Certain Miniature
Battery-Operated, Allterrain Wheeled Vehicles, Certain Cube Puz-
zles, and Certain Products With Gremlins Character Depictions. In
order to clarify the industry standard a definition is included
which specifies that an industry exists in the United States with
respect to a partlcular article involving an intellectual property
right if there is, in the United States—

1. significant investment in plant and equipment;

2. significant employment of labor or capital; or

3. substantial investment in the exploxtatlon of the intellec-
tual property right including engineering, research and devel-
opment or licensing.

The first two factors in this definition have been relied on in
Commission decisions finding that an industry does exist in the
United States. The third factor, however, goes beyond ITC'’s recent
decisions in this area. This definition does not require actual pro-
duction of the article in the United States if it can be emonstrated
that significant investment and activities of the type enumerated
are taking place in the United States. Marketing and sales in the
United States alone would not, however, be sufficient to meet this
test. The definition could, however, encompass universities and
other intellectual property owners who engage in extensive licens-
ing of their rlghts to manufacturers.

The phrase “or in the process of being established” with regard
to the industry requirement recognizes that there may be situa-
tions where, under the above definition, an industry does not

xist” but a party should be entitled to bring a 337 action. For ex-
ample, if a new product is. developed in the United States which is
protected by a U.S. intellectual property right, the owner of the in-
tellectual property right would not have to wait to bring an action
under section 337 until he can satisfy the definition of industry, if
he can demonstrate that he is taking the necessary steps to estab-
lish such an industry in the United States.

Finally, it is noted that the changes in this section are not in-
tended to change existing law or practice regarding parallel im-
ports or gray market goods. The substantive rights of intellectual
property right owners with respect to this issue are unaffected by
these amendments since the underlying statutes governing patents,
copyrights, trademarks or mask works have not been changed. The
law to be applied in section 337 cases raising this issue is the law
as interpreted by United States courts.

Termination of Investigations by Consent Order or Settlement
Agreement

Present law
No provision.
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Explanation of provision

Section 162(a)(2) amends section 337(b)(1) of the Act to authorize
the Commission to terminate investigations, in whole or in part, by
issuing consent orders or on the basis of settlement agreements.

Reasons for change

The Commission has for a number of years terminated section
337 investigations in these ways without making a determination
regarding whether the statute has been violated, under authority
derived from the Administrative Procedure Act, specifically 5
U.S.C. subsection 554(c)(1). The amendment to section 337(bX1) pro-
vides express authority in the Act for such terminations. It is in-
tended to put to rest any lingering doubts regarding the Commis-
sion’s authority to terminate investigations by issuance of consent
orders or on the basis of settlement agreements without making a
determination regarding violation of the statute.

Exclusion of Articles During Investigation
Present law

Under section 337, the Commission is empowered to issue both
temporary and final exclusion orders prohibiting the entry of mer-
‘chandise. There are no time limits for the issuance of temporary
exclusion orders, however.

Explanation of provision

* Section 162(a)8) amends subsection (e) of the Act (1) to require
the Commission to rule on petitions for a temporary exclusion
order within 90 days (150 days in more complicated cases) of publi-
cation of the Commission’s notice of investigation in the Federal
Register; (2) to authorize the Commission to require the petitioner
to post a bond as a prerequisite to the issuance of a temporary ex-
clusion order, and (3) to authorize the Commission to grant prelimi-
nary relief in case involving alleged patent, copyright, registered
‘trademark, or mask work infringement to the same extent as pre-
liminary injuctions and temporary restraining orders may be
issued by the federal district courts.

‘Reasons for change

Experience under the present statute has shown that the Com-
mission sometimes provides temporary relief to complainants too
late to benefit them. This section addresses this problem by amend-
ing subsection (e) of thé Act to require a Commission determination
regarding issuance of a temporary exclusion order within 90 days
(150 days in more complicated investigations) of institution of the
investigation. It is expected that the Commission will decide wheth-
gr to issue such orders using the standards and procedures em-
ployed by the federal district courts when they decide whether to
issue preliminary injunctions.
~::Section 162 also authorizes the Commission to require the peti-
tioner to post a bond as a prerequigite to the issuance of a tempo-
frary exclusion order. The purpose of petitioner’s bond is to hold the
respondents harmless if it is later determined by the Commission



114

that there is no violation of the Act. If forfeited, petitioner’s bond,
is to go to the respondents.

Finally, in cases involving alleged patent, copyright, registered
trademark, or mask work infringement, the section authorizes the
Commission to grant preliminary relief to the same extent as pre-
liminary injunctions and temporary restraining orders are granted
gy federal district courts under the Federal Rules of Civil Proce-

ure.

Cease aﬁd Desist Orders

Present law

Section 337(f) provides for the Commission’s use of cease and
desist orders “in lieu of”’ the exclusion of articles. Penalties for the
violation of such orders are set at the greater of $10,000 or the do-
mestic value of the articles.

Explanation of provision

Section 162(a)(4) amends section (f)(1) of the Act in two respects.
It authorizes the Commission to issue cease and desist orders in ad-
dition to exclusion orders and it raises the penalty for violation of
such orders to “$100,000 or the domestic value of the articles.”

Reasons for change

In some investigations, the Commission has interpreted the cur-
rent language as prohibiting it from issuing both an exclusion
order and cease and desist order to remedy the same unfair act.

There are circumstances, however, where it is in the public inter-
est to issue both an exclusion order and cease and desist order for
the same unfair act. For example, a cease and desist order prohibit-
ing a domestic respondent from selling the imported infringing
product in the United States may be appropriate when the product
has been stockpiled during the pendency of an investigation and an
exclusion order may be appropriate to prevent future shipments of
the infringing product. When the Commission determines that both
remedies are necessary, it should be without legal question that the
Commission has authority to order such relief. This amendment
provides that authority. :

Transfer from President to USTR Authority to Ouverrule USTR
Decisions

Present law

Section 337(q) requires the Commission to transmit its determi-
nation to the President and allows the President to disapprove
such determination “for policy reasons” within 60 days after re-
ceiving it. B

Explanation of provision

Section 162(a)5)(A) strikes ‘“President” each place it appears in
subsection (g) of section 337 and inserts ‘“United States Trade Rep-
resentative” in lieu thereof, thus transferring from the President
to the U.S. Trade Representative the authority to overrule ITC de-
terminations for policy reasons.
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Reasons for change

 This change is consistent with other sections of the bill which at-
tempt to strengthen the role of the U.S. Trade Representative by
‘delegating the responsibility for making decisions on trade issues
which heretofore had been made by the President. The underlying
purpose for such delegations is to depoliticize the decision-making
process on trade issues.

Default Judgments
Present law
No provision.
Explanation of provision

“Section 162(a)5)c) adds a new subsection to the Act which re-
quires the Commission, in cases involving defaulting respondents,
to'presume the facts alleged in the complaint to be true and, upon
request, to issue relief against the defaulting respondents, unless
the enumerated public interest factors (the public health and wel-
fare, competitive conditions in the U.S. economy, the production of
like or directly competitive articles in the United States, and U.S.
consumers) preclude relief. However, a general exclusion order pro-
hibiting the entry of unfairly traded articles regardless of their
source may not be issued unless a violation of the Act has been es-
tablished by substantial, reliable, and probative evidence.

Reasons for change

This amendment is motivated by the fact that discovery is usual-
ly difficult or impossible to obtain from respondents who have
chosen not to participate in a section 337 investigation. For this
reason, the bill authorizes the Commission to presume the facts al-
leged in the compliant to be true insofar as they involve a default-
ing respondent, and to then issue relief affecting only that respond-
ent. The amendment will therefore not affect participating re-
spondents. Relief in the form of a general exclusion order must be
supported by a Commission finding of violations of the Act based
on’ substantial, reliable, and probative evidence. Complainants
would declare at the time the last remaining respondent is found
bodbé' in default whether they are pursuing a general exclusion
order.

' Abuse of Process
Present law
No provision.
Exgiﬁnation of prouision

Section 162(a)(5)(c) also adds a new subsection to the Act author-
izing the Commission to promulgate rules prescribing sanctions for
abuse of discovery and abuse of process to the extent authorized by
Rules 11 and 37 of the Federal Rules of Civil Procedure.
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Reasons for change

The Committee believes that Commission rules prescribing sanc-
tions for abuse of discovery and abuse of process are needed to pro-
vide the Commission and its administrative law judges with an ad-
ditional tool by which to control the discovery processes.

Modification or Rescission of Exclusion Orders and Cease and
Desist Orders

Present law
No provision.

Explanation of provision

Section 162(a)(6) amends the Act to require that persons who
have previously been found in violation of section 337 and who
have petitioned the Commission for modification or rescission of a
remedial order bear the burden of proof in any Commission pro-
ceeding regarding their petition. The bill also provides that the
Commission may grant the petition only on the basis of new evi-
dence or evidence that could not have been presented during the
proceeding that resulted in the remedial order or on grounds which
would permit relief from a judgment or order under the Federal
Rules of Civil Procedure.

Reasons for change

This provision is intended to codify existing Commission prac-
tices.

Confidential Information
Present law
No provision.

Explanation of provision

. Section 162(a)8) adds a new section to the Act prohibiting the
_disclosure, except under protective order or to employees of the
Commission or the U.S. Customs Service, of confidential informa-
tion submitted to the Commission or exchanged among the parties
in connection with a section 337 investigation, without the consent
of the person submitting the information.

Reasons for change

A great deal of information, disclosure of which would harm the
competitive position of the submitter, is collected as part of the
record in section 337 investigations. This information is disclosed,
under protective order, to counsel involved in the investigation, but
not to their clients or to the public. Companies have expressed con-
cern that in the future the Commission might change its present
policy regarding release, and decide to release information it no
longer considers confidential, but which the submitter does consid-
er confidential. This amendment addresses that concern by provid-
ing that disclosure may not occur without the submitter’s consent.
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Effective Date

The amendments made by section 162 would become effective
with respect to Commission findings made on or after the date of
enactment of this Act. The Commission is authorized to extend for
an additional 3 months the deadline for completing any investiga-
tion due to be completed within 6 months after enactment which it
declares to be complicated.

SECTION 163. ACTION REGARDING FOREIGN MARKET ACCESS BARRIERS
AFFECTING INTERNATIONAL PROPERTY

Present law
No provision.

Explanation of provision

Section 163 provides a mechanism for a comprehensive and con-
certed action by the Administration in addressing foreign market
access barriers affecting intellectual property rights. Within 1 year
after enactment and annually thereafter the U.S. Trade Represent-
ative would be required to identify those foreign countries that
maintain the most significant barriers or impediments to market
access for “United States persons that rely on intellectual property
protection.” Such persons are defined as U.S. citizens, nationals,
corporations or other U.S. legal entities whose principal line of
business involves the creation, production or licensing of copyright-
ed literary or artistic works or the manufacture of patented prod-
ucts or products with a registered mask work.

In identifying such countries, the Trade Representative is direct-
ed to (1) identify and analyze, based on the annual report required
under section 181 of the Trade Act, those acts, policies, and prac-
tices which constitute significant barriers to property protected by
U.S. intellectual property rights; (2) decide whether the market for
U.S. persons that rely on intellectual property protection in that
country is substantial; and (3) take into account information sub-
mitted by U.S. industry representatives.

From the countries identified above, the U.S. Trade Representa-
tive is required to identify “priority countries” and establish a
timetable for carrying out consultations and negotiations with such
priority countries. Guidelines are provided for the Trade Repre-
sentative in selecting priority countries. If he determines that
available resources are inadequate to effectively pursue negotia-
tions with all countries he identifies, particularly in view of other
negotiating objectives, he may select only those countries with the
largest potential market for, and with the most onerous market
access barriers to, persons relying on intellectual property protec-
tion. He also may exempt any foreign country for which he consid-
ers such consultations would be detrimental to U.S. interests.

After identifying such priority countries and establishing a time-
table for negotiations, the Trade Representativeis directed to enter
into consultations and negotiations, in accordance with the pre-
scribed timetable, in order to seek a trade agreement which re-
moves such barriers and provides for fair and equitable ‘market
access for products of U.S. persons that rely on intellectual proper-
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ty protection to such countries. The President is granted negotiat-
ing authority for a 5-year period to enter into such agreements,
which would be subject to the fast-track implementation proce-
dures of section 102 (c), (d), (e) and (f) and section 151 of the Trade
Act of 1974.

In the event that the President is unsuccessful in reaching an
agreement with a priority country within 2 years of its designation
as such, the President “shall take such actions as he deems appro-
priate” including but not limited to, any action under section 301,
with respect to any product or service of such country. If the Presi-
dent determines, however, that the consultations or negotiations
with that priority country are making substantial progress and he
provides written certification of this at 12-month intervals, the
President may defer taking any actions against such country.

On a biennial basis, the President is required to report to the ap-
propriate Committees of the Congress on the extent and effect of
efforts undertaken during such period to obtain fair and equitable
market access in each priority country for U.S. persons that rely
upon intellectual property protection.

Finally, the Trade Representative is directed to consult with the
appropriate Committees of the Congress, interested agencies, indus-
try and labor advisory committees and other interested parties in
identifying priority countries, establishing timetables and conduct-
ing negotiations, preparing the report to Congress and in determin-
ing whether action is appropriate under the Trade Act of 1974 with
respect to any foreign barrier.

Reasons for change

Section 163 is intended to address the unique market access prob-
lems faced by United States persons that rely upon intellectual
property protection. This definition encompasses such industries as
motion pictures, computer software, books, records, pharmaceuti-
cals, and semiconductors.

These industries encounter two unique problems in gaining
access to markets. First, many of these industries are classified as
“cultural” by foreign governments, and the issues of market access
for these “cultural industries” are thus removed from traditional
trade negotiations. Unlike virtually all other market access prob-
lems, many foreign governments refuse even to discuss those trade
barriers embedded in their cultural policies. The Committee is
deeply concerned about practices of foreign governments to impose
trade barriers under the guise of “cultural sovereignty”.

Second, many of these industries have extremely short product
life-cycles. In such industries as computer software, chemicals, and
pharmaceuticals, for example, requiring United States companies
to await the outcome of lengthy multilateral trade negotiations to
gain improved access abroad could have a significant adverse
impact on their international competitiveness.

These market access barriers are encountered in both industrial-
ized and developing countries and they require concerted efforts
and a credible threat of trade sanctions in the event that foreign
governments refuse to take action to remove them. The Committee
expects the U.S. Trade Representative to select more than a token
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number of “priority foreign countries”’ each year because of the
pervasiveness of these problems.

In instances where a “priority foreign country” refuses to enter

into an agreement under this provision, and where the consulta-
tion or negotiations with that foreign country are not making sub-
stantial progress, the Committee expects the President to take
action he deems appropriate under section 163(d) that reflects the
'economic effect of the foreign trade barriers in question on United
‘States: persons that rely upon intellectual property protection.
. This new provision of United States trade law is intended to es-
‘tablish a comprehensive and effective program to open foreign
markets, through negotiations, for U.S. persons that rely on intel-
lectual property.

SECTION 164. NEGOTIATING OBJECTIVES REGARDING INTELLECTUAL
PROPERTY RIGHTS

' Present law
No specific provision.
Explanation of provision

Section 164 sets forth specific negotiating objectives for the Presi-
dent under section 102 with respect to intellectual property rights.
Such objectives are:

(1) to seek enactment and effective enforcement by foreign
governments of laws which adequately recognize and protect
U.S. intellectual property rights; and

(2) to strengthen bilateral and multilateral international
rules and dispute settlement procedures against trade-distort-
ing practices arising from inadequate national protection and
enforcement of intellectual property rights.

With respect to the latter point, the President is directed to seek
early adoption of the GATT Anti-Counterfeiting Code is well as the
development of substantive norms and standards in the GATT, in
cooperation with the World Intellectual Property Organization
(WIPQO) and other international technical organizations, providing
for the protection and enforcement of other forms of intellectual
property. Finally, the President is urged to supplement and
strengthen standards for protection and enforcement in existing in-
tellectual property conventions and seek an expansion of coverage
in such conventions to include new and emerging technologies and
elimination of discrimination or unreasonable exceptions or pre-
conditions to protection.

Reasons for change

The Committee is deeply concerned that the international com-
petitiveness of many U.S. companies, has been significantly ad-
versely affected by foreign countries failure to adequately protect
U.S. intellectual property rights. Many of the more competitive
U.S. industries, such as high-tech, pharmaceuticals, and chemicals,
depend heavily on intellectual property protection in order to pre-
vent competitors from reaping the financial benefits of their heavy
expenditures in research and development and technological inno-
vation. The President is urged to place a high priority on achieving
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the negotiating objectives set forth in this section. An international
anti-counterfeiting code is vital to the U.S. interest as is an overall
improvement in the recognition and enforcement of intellectual
property rights worldwide.

Subtitle C—Trade Negotiating Objectives and Authority

Subtitle C contains objectives for the United States in a new
Round of GATT multilateral trade negotiations and in other types
of agreements as appropriate with particular countries. The Presi-
dent is granted extended authority to enter into trade agreements,
subject to certain additional procedural linkages for achieving
these objectives.

SECTION 171. REFERENCES TO TRADE ACT OF 1974

Section 171 states that any amendments or repeals contained in
subtitle C of titles, sections, subsections, or other provisions refer to
provisions of the Trade Act of 1974, unless otherwise specified.

SECTION 172. OVERALL AND PRINCIPAL TRADE NEGOTIATING OBJECTIVES
OF THE UNITED STATES

Present law

Sections 103 through 108 of the Trade Act of 1974 set forth over-
all trade negotiating objectives, as well as objectives for sector ne-
gotiations, international safeguard procedures; access to supplies,
and bilateral agreements and agreements with developing coun-
tries. Section 121 specifies particular areas in which the President
must seek revision of the GATT. The Trade and Tariff Act of 1984
amended the 1974 Act to add objectives for negotiations on serv-
ices, high technology products, and foreign direct investment.

Explanation of provision

Section 172 of the bill sets forth overall and principal negotiating
objectives for the United States to achieve under the tariff and
nontariff trade agreement authorities of sections 101 and 102 of the
Trade Act of 1974. The overall trade negotiating objectives of the
United States set forth under section 172(a) are:

(1) to achieve a more open, fair, and nondiscriminatory inter-
national trading system for goods, services, and foreign invest-
ment;

(2) to obtain equitable and reciprocal competitive opportuni-
ties, overall and in individual sectors; and

(8) to expand and improve GATT rules and procedures in
order to restore confidence in the relevance and effectiveness
of the international trading system and its institutions.

Section 172(b) sets forth the principal specific trade negotiating
objectives of the United States under section 101 and 102 of the
Trade Act as follows:

1. To improve the GATT dispute settlement mechanisms and
procedures so as to ensure expeditious and decisive resolution
of all types of disputes on matters covered by GATT rules.

2. To strengthen GATT rules on subsidy practices and coun-
tervailing measures, particularly by prohibiting the use of
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export subsidies on primary products, treating other forms of
injurious government intervention (e.g., resource subsidies,
-subsidized inputs) as prohibited subsidies, sanctioning special
-penalty measures to discourage the persistent use of injurious
subsidies, and authorizing countermeasures against subsidized
-displacement of sales in third country markets. L.

3. To enhance the GATT through adoption of a pr_'mclpal or a
code against the denial of internationally-recognized worker
_rights as means for countries or industries to gain competitive
advantage in international trade. )
" 4. To strengthen GATT rules on dumping practices and anti-
dumping measures by developing procedures and measures to
determine, deter, counteract injurious diversionary dumping
practices; expediting procedures to provide more timely anti-
dumping relief; developing effective means to counteract dis-
placement by dumping in third country markets; and authoriz-

ing special sanctions to deter repetitive dumping.

5. To develop rules to limit and counteract injurious industri-
al export targeting practices.

6. To bring about fuller participation of developing countries
in the international trading system by reducing their reliance
on special and differential treatment and by requiring recipro-
cal benefits and assumption of equivalent obligations as they
attain more advanced levels of economic development.

7. To develop principles, rules, and procedures and to reduce
specific barriers or restrictions concerning newer and future
forms or conditions of trade, particularly trade in services and
high technology products, investment flows and high technolo-
gy transfer referred to in section 104A of the Trade Act of 1974
and protection and enforcement of intellectual property rights
referred to in section 104B of the 1974 Act.

8. To achieve more open and fair trade in agricultural com-
modities by developing, strengthening, and clarifying rules to
discipline restrictive and trade-restoring import and export
practices and by eliminating and reducing specific trade con-
straints.

9. To improve the operation and expand the coverage of, and
participation by countries in, the agreements concluded in the
Tokyo Round of GATT multilateral trade negotiations. For ex-
ample, the coverage of the code on government procurements
principles and procedures should be expanded to apply to addi-
tional purchasing entities and products in order to obtain fur-
ther access to government purchasing markets.

10. To strengthen GATT rules regarding the criteria and pro-
cedures that governments use in applying all types of safe-
guard measures on exports or imports to limit injurious compe-
tition, in order to ensure transparency and to promote econom-
ic adjustment in the use of such measures.

11. To develop principles, rules, and procedures concerning
offsets and other countertrade requirements, in order to mini-
mize any adverse effects of such requirements on domestic
products and industries. ,

The purpose of this objective is not to restrict the use of
countertrade requirements which expand export trade. Rather,
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the intent is to ensure that the use of such requirements is
consistent with U.S. overall objectives for fair and more open
trade and do not cause an adverse impact on U.S. industries,
particularly in the high technology area, such as through re-
quirements for coproduction or technology transfer. '

12. To promote equitable and reciprocal world market access
by eliminating, reducing, or harmonizing specific tariff and
nontariff barriers on goods or services of export potential.
While agreements should be sought on international principles
and rules which apply generically across-the-board to discipline
particular types of practices, equal effort should be made in ne-
gotiations to obtain liberalization of existing specific nontariff
and tariff barriers.

Particular attention should be focused on eliminating trade
barriers identified in the USTR annual report required under
section 181 of the Trade Act of 1974 and on reducing dispari-
ties between U.S. and foreign tariff levels on particular prod-
ucts that impede U.S. bilateral access to foreign markets.
Many examples have been brought to the Committee’s atten-
tion of U.S. duty-free treatment or low duties on specific prod-
ucts or product sectors which permit foreign access to the U.S.
market, whereas U.S. exporters face high duties imposed on
those same products which severely restrict access to foreign
markets.

13. To develop rules that impose a greater responsibility on
countries with large and persistent current account surpluses
to undertake policy changes aimed at restoring current ac-
count equilibrium. Measures could include immediate or faster
implementation by such countries of trade agreements where
feasible and appropriate.

The post-war Bretton Woods system—as embodied in the
GATT and the Articles of Agreement of the International Mon-
etary Fund—generally places the greatest burden of adjust-
ment on countries experiencing a deficit in their balance of
payments. That in many ways is not unexpected; because re-
gardless of whatever international agreements may or may not
exist, deficit countries generally must adjust their policies or
face the prospect of default or the inability to pay for neces-
sary imports. The Committee believes, however, that the ab-
sence of meaningful incentives or pressures for large and per-
sistent surplus countries to adjust their policies to reduce their
surpluses leaves an undesirable imbalance in the GATT
system. As a result, the Committee believes it essential that
U.S. negotiators address this issue in any new trade negotia-
tions and strive for rules which impose a greater burden of ad-
justment on large surplus countries. At a very minimum, the
Committee believes that countries with large and persistent
surpluses should implement tariff cuts and any other trade
agreement provisions more rapidly than other countries, to the
extent that the agreements lend themselves to such acceler-
ated implementation.

14, To develop mechanisms to assure greater coordination,
consistency, and ccoperation between international trade and
monetary systems and institutions.
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As stated in section 172(c), these overall and principal negotiat-
ing objectives are to be achieved, to the maximum extent feasible,
through multilateral trade agreements. Such agreements should be
negotiated with the broadest possible participation of both devel-
oped and developing countries to provide, on a reciprocal and mu-
tually advantageous basis, for (a) the reduction, elimination, or har-
monization of trade barriers and other trade distorting measures,
and (b) the development, clarification, and extension of principles,
rules, and procedures to govern that trade. However, bilatergl
agreements, or so-called “plurilateral” agreements with certain
“like-minded”’ countries which are willing to participate in an
agreement on particular matters, should be negotiated to achieve
the objectives in circumstances where such agreements would be
;norgbieﬁeaive or appropriate or if multilateral agreements are not
easible.

‘Reasons for change

The listing of U.S. trade negotiating objectives under section 172

updates objectives previously stated in the Trade Act of 1974 for
the Tokyo Round of GATT negotiations to reflect more current
trade issues and conditions of trade that need to be addressed, par-
ticularly in the upcoming new Round of GATT negotiations. The
particular order of the objectives does not indicate any priority
ranking. Each of the objectives reflects concerns raised by the Com-
-mittee, other Members of Congress, the Administration, and the
private sector about the inadequacy of the existing international
rules and procedures in particular areas.
. The basic thrust of these objectives is to restore confidence in the
relevance and adequacy of international trading rules with respect
to traditional trade practices and newer forms of injurious govern-
ment intervention in the marketplace, as well as to liberalize spe-
cific barriers and restrictions to goods, services, and investment.
The strengthening of mechanisms and procedures for dispute set-
tlement is equally essential for restoring the credibility of interna-
tional trade institutions. Finally, the objectives highlight the im-
portant interrelationship between trade and monetary policies and
institutions.

SECTION 173. EXTENSION OF TRADE AGREEMENT AUTHORITY

Section 173 of the bill extends authorities for the President to ne-
gotiate and enter into tariff and nontariff barrier agreements.

Present law

The President currently does not have authority to enter into
tariff agreements and to proclaim the reduction, elimination, or
continuation of U.S. duties necessary or appropriate to implement
such agreements. The most recent grant of basic tariff negotiation
and proclamation authority to the President under section 101 of
the Trade Act of 1974 for the Tokyo Round GATT multilateral
trade negotiations expired on January 2, 1980. Section 124 of the
Trade Act further provided the President, for another two years,
residual authority to negotiate tariff adjustments within narrow
limits. As section 124 has not been renewed since its expiration on
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January 2, 1982, the President currently does not have tariff proc-
lamation authority.

Section 101 of the Trade and Tariff Act of 1984 added authority
under section 102(b) of the Trade Act for the President to enter
into bilateral agreements (such as free trade areas) until January
3, 1988, to reduce or eliminate duties subject to certain procedural
conditions. However, the President cannot proclaim any duty modi-
fications under such agreements unless the Congress approves im-
plementing legislation under the expedited procedure for trade
agreements. .

Section 102 of the Trade Act of 1974 authorizes the President to
negotiate and enter into trade agreements until January 3, 1988, to
harmonize, reduce, or eliminate nontariff barriers or other trade-
distorting measures. Such agreements may also provide for the pro-
hibition or, or limitations on, the imposition of such barriers or
other distortions.

In contrast to traditional tariff proclamation authority, however,
a nontariff barrier agreement negotiated under section 102 author-
ity cannot enter into force for the United States and become bind-
ing as a matter of domestic law unless the President adheres to
certain requirements for presentation to the Congress and imple-
mentation legislation approving the agreement and any changes in
U.S. law is enacted into law. Special consultation and expedited
“fast track” no amendment procedures apply for Congressional
consideration and approval of nontariff and bilateral tariff agree-
ments under sections 102(c)-(f) and 151 through 154 of the Trade
Act of 1974. No trade agreement provisions entered into under sec-
tion 102 authority may enter into force for the United States
unless there is compliance with these requirements.

Explanation of provision

Section 173(a)(1) restores the basic authority under section 101 of
the Trade Act of 1974 until January 3, 1989, for the President to
enter into trade agreements with foreign countries and to proclaim
modifications or continuation of existing duties or duty-free treat-
ment as of January 1, 1987, or additional duties, as he determines
to be required or appropriate to carry out any such agreement.

However, as provided under section 173(c), the President may not
proclaim under section 101 authority the reduction or elimination
of any duty on any article that, on the date of the enactment of
this Act, is not designated as an eligible article for duty-free treat-
ment under the GSP program. These articles include statutory ex-
clusions from eligibility as well as articles excluded through admin-
istrative action as import-sensitive. Any provision of a section 101
trade agreement that reduces or eliminates a duty on any GSP in-
eligible article must be approved by the Congress in implementing
legislation submitted under the “fast track” procedure applicable
to trade agreements entered into under section 102. The procedural
requirements of section 102 apply, including consultations with the
committees on the implementing legislation prior to its submission.

Reductions under section 101 of any existing U.S. duties above 5
percent ad valorem as of January 1, 1987, cannot exceed 60 per-
cent; duties 5 percent ad valorem or below may be eliminated.
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Duty increases cannot exceed the higher of 20 percent ad valorem
above existing rates or 50 percent above column 2 rates.

The staging requirements under section 109 of the Trade Act of
1974 apply, which require that any duty reduction exceeding 10
percent of existing levels be phased in over 10 years or by no more
than 3 percentage points per year. Existing pre-negotiation require-
ments under sections 131-135 of the Trade Act (ITC advice, hear-
ings, private sector advice) also apply, as well as the exclusion
under section 127(b) of the Trade Act of items subject to import
relief or national security actions.

Section 173(aX2) extends the existing authority under section 102
of the Trade Act for the President to enter into nontariff barrier
agreements or bilateral tariff agreements until January 3, 1989.

Section 173(b) provides an automatic extension of both the tariff
and nontariff barrier agreement authorities for an additional two
years until January 3, 1991, if the USTR submits a report to the
House Committee on Ways and Means and the Senate Committee
on Finance certifying that sufficient progress was made under the
trade agreement authorities to justify continuation of the negotia-
tions and continuation is likely to achieve the overall and principal
U.S. negotiating objectives set forth in section 172.

Reasons for change

The amendments extend tariff and nontariff agreement authori-
ties in order to provide the President the necessary tools to achieve
negotiation objectives enumerated under section 172. The authori-
ties are extended for only one year, subject to automatic extension
for an additional two years, to create maximum incentive and mo-
mentum for negotiations as soon as possible and a timetable to
achieve agreements at the earliest possible date. The reporting re-
quirement by November 1989 is also intended to provide negotiat-
ing momentum as well as accountability to the Congress for
progress made. While some issue areas are very complex and con-
siderable time may be needed to develop consensus, previous
Rounds have not concluded agreements until expiration of the U.S.
authority was imminent. The President may seek further extension
of the trade agreement authorities if warranted at that time.

Granting authority to the President to proclaim tariff changes,
while reserving implementation of changes in U.S. laws to modify
other trade barriers or practices to approval by the Congress is con-
sistent with historic practice since enactment of the Reciprocal
Trade Agreements Act of 1934 (Public Law 73-316). Since 1934, the
Congress periodically has empowered the President to negotiate
and to proclaim reductions in tariffs under reciprocal trade agree-
ments, subject to specific conditions and limitations. At the same
time, however, the Committee does not believe it appropriate, par-
ticularly in view of the Nation’s huge trade deficit, to authorize the
President to proclaim any duty reductions on import-sensitive
items as identified under the GSP program without Congressional
review and approval.

The purpose of the approval process for nontariff barrier and bi-
lateral tariff agreements is to preserve the constitutional role and
fulfill the legislative responsibility of the Congress with respect to
agreements which generally involve substantial changes in domes-
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tic laws. The consultation and notification requirements prior to
entry into an agreement and introduction of an implementing bill
ensure that Congressional views and recommendations with respect
to provisions of the proposed agreement and possible changes in
U.S. law or administrative. practice are fully taken into account
and any problems resolved in advance, while at the same time en-
suring expeditious action on the final agreement and implementing
bill. This process was used successfully in approving the Tokyo
Round trade agreements and implementing changes in U.S. law
under the Trade Agreements Act of 1979. '

SECTION 174. AGREEMENTS REGARDING NONTARIFF BARRIERS TO AND
OTHER DISTORTIONS OF TRADE

Present law

Section 102(c)-(f) and sections 151-154 of the Trade Act of 1974
prescribe the following “fast track” procedures for Congressional
approval of trade agreements entered into under section 102: .

(1) Before entering into an agreement, the President must
consult with the appropriate committees of jurisdiction on sub-
ject matters affected by the agreement, especially regarding
1ssues of implementation.

(2) The President must notify the Congress of his intention to
enter into the agreement 90 days before doing so, and thereaf-
ter promptly publish his intention in the Federal Register.

(3) After entering into the agreement, the President must
submit a copy of the agreement to the Congress, together with
a draft implementing bill, a statement of any administrative
actions proposed to implement the agreement, an explanation
of how the bill and statement change or affect existing law,
and a statement of reasons the agreement serves the interests
of U.S. commerce and why the bill and proposed action are re-
quired and appropriate. An implementing bill must contain
provisions approving the agreement and the statement of ad-
ministrative action, and any amendments to current law or
new authority required or appropriate to implement the agree-
ment.

(4) The implementing bill is introduced in both Houses of
Congress on the day it is submitted by the President. This bill
is referred to the committee or committees of jurisdiction. The
committee have 45 legislative days in which to report the bill;
a committee is discharged automatically from further consider-
ation after that period. '

(5) Each House votes on the bill within 15 legislative days
after the nieasure has been received from the committee or
committees. A motion in the House to proceed to consideration
of the implementing bill is privileged and not debatable.
Amendments are not in order, and debate is limited to not
more than 20 hours.

Although statutory, the procedures in paragraphs (3), (4), and (5)
were enacted as an exercise of the rulemaking powers of each
House of Congress, and are decreed to be a part of each House’s
rules. The procedures may be changed in the same manner as any
other rules. .
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In order to ensure that a foreign country which benefits from a
section 102 trade agreement is also subject to the obligations, the
President may recommend to Congress in the implementing bill
and statement of administrative action that the benefits and obli-
gations apply solely to the parties to the agreement, if such appli-
cation is consistent with the terms of the agreement.

Explanation of provision

Section 174 of the bill amends the procedural requirements
under section 102 of the Trade Act of 1974.

Section 174(a) amends section 102(b) of the Trade Act to require
the Commissioner of Customs to issue such rules and regulations as
are necessary to prevent the transshipment of articles subject to
quantitative import restrictions under U.S. law through a foreign
country with whom the United States has entered into a bilateral
trade agreement.

Section 174(b) amends section 102(c) to add the requirement that
the consultations with committees of Congress prior to entry into
any trade agreement under section 102 include the nature of the
agreement and how and to what extent it achieves overall and

-principal U.S. negotiating objectives under section 172 of this Act,
as well as all matters relating to implementation of the agreement.

Section 174(c) amends section 102(e)}(2)(B) of the Trade Act relat-
ing to the statement of the President to the Congress which must
accompany any trade agreement and draft implementing bill. In
addition to the matters which presently must be covered in the
statement, the President must also state the agreement achieves
overall and principal U.S. negotiating objectives set forth in section
172, and his reasons as to how and to what extent the agreement
achieves them and why and to what extent the agreement does not
“achieve other such objectives.

Section 174(d) removes the authority for the President to submit
nontariff trade agreements under the section 102 ‘“fast track,” no
-amendment implementation procedure before either an interna-
tional monetary conference on the exchange rate system is con-
vened or the President reports to the Congress that it cannot be
convened because one or more major currency countries is unwill-
ing to participate.

Section 174(d) also amends section 102(f) to require the President
to recommend that trade agreement benefits and obligations apply
‘solely to signatory countries to the agreement, if such treatment is
‘appropriate and consistent with the terms of the agreement.

‘Reasons for change

The main purpose of the amendments is to provide stronger link-
ages between the exercise of the trade agreement authorities ex-
tended under section 173 and achievement of U.S. negotiating ob-
jectives under section 172, and greater accountability to the Con-
gress in the achievement of these objectives. The purpose of the
stronger conditional MFN requirement is to ensure that trade
agreement benefits provided by the United States are reciprocated
by benefits from foreign participants, to the extent consistent with
the purposes of the agreement.
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Although the U.S. dollar has depreciated considerably since the
September 22, 1985, announcement by the Group of Five (G-5) Min-
isters, the Committee believes that the issue of exchange rates sta-
bility merits continued attention. The current exchange rate of the
dollar clearly is preferable from a competitiveness point of view to
the rates which prevailed throughout much of 1985 and the years
previous. However, the Committee is not sanguine about the pros-
pects of the current exchange rate remaining where it is, or even
improving. The dollar could just as easily move sharply in the op-
posite direction, back to the high levels which have caused so much
damage to this country’s trading sector. Given the crucial role
played by the exchange rate in U.S. international competitiveness,
the Committee believes that Congressional consideration of any
multilateral trade agreements should be conditioned on the Presi-
dent’s pursuit of an exchange rate system which provides more sta-
bility and certainty to U.S. exporters and importers than the cur-
rent system. In saying this, the Committee recognizes the primary
jurisdiction of the Committee on Banking, Finance and Urban Af-
fairs in this area. .

Finally, the amendment concerning transshipments is intended
to ensure that the necessary rules and regulations are in place to
prevent circumvention of U.S. quantitative import restrictions by
pass through any free trade areas entered into under section 102
authority.

SECTION 175. COMPENSATION AUTHORITY

Present law

Section 123 of the Trade Act of 1974 authorizes the President to
enter into trade agreements with foreign countries for the purpose
of granting new concessions as compensation only for section 203
import relief actions, in order to maintain the general level of re-
ciprocal and mutually advantageous concessions. The President
may proclaim duty reductions of up to 30 percent from existing
levels as he determines necessary or appropriate to carry out the
agreement, except that section 101 authority (up to 60 percent re-
ductions and elimination of duties 5 percent or below) applies while
it is in effect. _ .

Explanation of provision

Section 175 of the bill amends section 123 of the Trade Act to
expand the authority for the President to enter into and proclaim
compensation agreements to cover import restrictions imposed
under section 301 of the Trade Act or increases in or the imposition
of duties or other import restrictions by legislation or tariff reclas-
sification. The authority may be used only if necessary or appropri-
ate to meet U.S. international obligations.

Reasons for change

The amendment recognizes that existing compensation authority
is inadequate to meet the various circumstances in which it may be
necessary or appropriate for the United States to offer compensa-
tion to particular foreign countries in order to meet GATT obliga-
tions, as an alternative to possible foreign retaliation.
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SECTION 176. TARIFF AGREEMENTS WITH CANADA

Present law

Under section 102 of the Trade Act of 1974, as amended by the
Trade and Tariff Act of 1984, the President has the authority to
enter into a bilateral trade agreement with any country to reduce
or eliminate tariffs, but such an agreement is subject to Congres-
:sional approval under the fast-track implementation procedures set
forth in sections 102 and 151 of the Trade Act. The authority to
enter into such an agreement expires on January 3, 1988,

Explanation of provision

" Section 176 would add a new provision to the Trade Act of 1974
-authorizing the President to enter into an agreement with Canada
.to reduce or eliminate the duties on a specific list of tariff items.
The President would have the authority to proclaim the changes in
duties on these products without seeking the approval of Congress.
However, he is authorized to exercise this authority only to the
extent that tariff concessions of approximately equivalent value
-are granted by the Government of Canada in exchange for the re-
.ductions authorized under this section.

The following products would be covered under the scope of this
negotiating authority: frozen cranberries; dialysis cyclers; tea-pack-
aging paper; dried fababeans; cat litter composed of paper or
gypsum; mechanics’ tool boxes; medical tubing; synthetic fireplace
logs; certain spirits; miners safety lamps, components, and battery
chargers; and computerized paper cutter-control retrofit units. The
President’s authority to negotiate on these products is limited to
the specii%ed tariff items accompanying each article description in
section .

Reasons for change

On December 10, 1985, the President notified the House Commit-
tee on Ways and Means and the Senate Committee on Finance of
his intention to enter into a comprehensive bilateral trade negotia-
tion with Canada under the authority of section 102. Since neither
Committee has disapproved such negotiations during the 60 legisla-
tive-day period provided in section 102, it is expected that the com-
prehensive talks will proceed in the coming months. It is expected,
however, that these talks may take several years to complete.

In order to facilitate such negotiations and to create some mo-
mentum toward a comprehensive agreement, section 176 authorizes
the President to proclaim the reduction or elimination of duties on
a finite list of articles which are of importance to the Canadian
Government in exchange for tariff concessions of equivalent value
on U.S. exports to Canada. If an agreement is reached, such tariff
reductions can be implemented without further Congressional ap-
proval at any time within the 5-year period for which the President
has been granted such authority.

The Committee is hopeful that such an interim agreement will
not only liberalize and enhance bilateral trade in the included
products but will also demonstrate to both Governments the bene-
fits of improved access to each other’s market and result in more
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s;gl'niﬁcant dismantling of trade barriers in the comprehensive
talks.

SECTION 177. TIME FOR SUBMISSION OF CERTAIN REPORTS
Present law

Section 135 of the Trade Act of 1974, as amended, establishes pri-
vate sector advisory committees to represent industry, agriculture,
labor, services, and other domestic interests in providing input and
advice to the USTR and other agencies concerning trade policy
issues and negotiations.

Each private sector advisory committee must meet at the conclu-
sion of each trade agreement to provide a report to the President,
the Congress, and the USTR including an advisory opinion as to
whether and to what extent the agreement promotes U.S. economic
interests and provides for equity and reciprocity within the particu-
lar sector or functional area.

Explanation of provision

Section 177 of the bill amends section 135 to require each private
sector advisory committee also to report whether and to what
extent each trade agreement achieves the U.S. overall and princi-
pal negotiating objectives set forth in section 172 of this Act.

Each report on a section 102 trade agreement must be provided
no later than the date the draft implementing bill is submitted to
the Congress. :

Reasons for change ,

The amendments with respect to reporting by private sector ad
visers are consistent with the changes made under section 174 to
ensure that U.S. negotiating objectives are achieved to the extent
possible and that affected domestic interests play an important role
in the effort and assessment of results.

SECTION 178. NEGOTIATING OBJECTIVES REGARDING HIGH TECHNOLOGY
ACCESS

Present law
No provision.
Explanation of provision

Section 178 amends section 104A of the Trade and Tariff Act of
1984 (19 U.S.C. 2114b) by adding a new paragraph (d), “Access to
High Technology.” Section 178 establishes as a new principal U.S.
negotiating objective the elimination or reduction of foreign bar-
riers to, and foreign government acts, policies, or practices which
limit, equitable access by U.S. persons to foreign-developed technol-
ogy. Among the measures specified as a possible focus of negotia-
tion are barriers, acts, policies, or practices which have the effect of
restricting U.S. participation in government-sponsored research
and development projects; denying equitable U.S. access to govern-
ment-held patents; requiring the approval or agreement of govern-
ment entities, or imposing other forms of government intervention,
as a condition for granting licenses to U.S. persons (with the excep-
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tion of controls on the export of critical military technology); and
otherwise denying equitable U.S. access to foreign-developed tech-
nology or contributing to the inequitable flow of technology be-
tween the United States and its trading partners.

Reasons for change

~ According to a recent study by the Office of Technology Assess-
ment, Japan has a nearly 5 to 1 advantage in technology exchange
with this country; and imbalances of up to 10 to 1 exist on technol-
ogy exchanges applicable to specific industries such as machine
tools. Given the importance of technological innovation to the
international competitiveness of the United States, the existing im-
‘balance in access to technology must be dealt with in priority fash-
ion. For this reason, the Committee is designating access to foreign
technology as an important objectives for U.S. negotiators to
-pursue with our trading partners.

Subtitle D—Functions of the United States Trade Representative

Sections 181-183 of the bill strengthen the role of the U.S. Trade
-Representative in the trade policy process of the Executive branch
.and require the setting of an annual trade policy agenda.

SECTION 181. TRADE POLICY FUNCTIONS

Present law

Section 141 of the Trade Act of 1974, as amended, establishes the
Office of the U.S. Trade Representative in the Executive Office of
the President (1) to be the chief U.S. representative for trade nego-
tiations; (2) to report and be responsible to the President and the
Congress on the administration of the trade agreements program;
(3) to advise the President and the Congress on matters related to
the trade agreements program; and (4) to chair the interagency
trade organization.

Section 242 of the Trade Expansion Act of 1962, requires the
President to establish an interagency trade organization (the Trade
Policy Committee structure) consisting of the USTR and the heads
of othér agencies as the President designates. The purpose of the
organization is to assist him in carrying out his trade functions, in-
cluding making recommendations on basic policy issues arising in
the administration of the trade agreements program.

Explanation of provision

Section 181(a) amends section 141(c) of the Trade Act to add to
his existing functions those functions enumerated in the Reorgani-
zation Plan of 1979 which specify that the USTR shall

(1) have primary responsibility for developing and for coordi-
nating implementation of U.S. international trade policy, in-
cluding commodity matters and direct investment matters re-
lated to international trade policy;

(2) serve as the principal advisor to the President on interna-
tional trade policy and advise the President on the impact of
other U.S. Government policies on international trade;
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(3) have lead responsibility for the conduct of international
trade negotiations;

(4) issue policy guidance to departments and other agencies
on basic issues of policy and interpretation arising in the exer-
cise of international trade policy functions; and

(5) act as principal spokesman of the President on interna-
tional trade. The USTR must consult with, and be advised by,
the interagency trade organization in performing his functions.

Section 181(b) amends section 242(a) of the. Trade Expansion Act
of 1962 to specify that the:interagency trade organization will be
composed of the USTR as chair, and the Secretaries of Commerce,
State, Treasury, Agriculture,-and Labor. The USTR may invite rep-
resentatives from other agencies, as apppropriate, to attend par-
ticular meetings if subject matters of specific functional interest to
such agencies are under consideration. The organization shall be
advisory to the USTR, as well as assist the President in carrying
out his functions under the trade laws.

Reasons for change

The basic purpose of the amendment is to reemphasize the intent
of Congress, previously expressed in the Trade Act of 1974 and fur-
ther clarified in the Reorganization Plan of 1979, that the USTR
has the primary responsibility in the Executive branch as chief ad-
viser to the President and to the Congress for the development, co-
ordination, and administration of U.S. trade policy. This statutory
intent of the Congress has not been fulfilled in recent years, par-
ticularly as the membership of the interagency trade organization
has greatly expanded through Executive order and as non-statutory
committees and councils have been formed and headed by other
Cabinet officials to coordinate economic policy issues.

The Committee emphasizes that the delegation by Congress of its
Constitutional power to regulate foreign commerce in many areas
is meant to be exercised by the U.S. Trade Representative on
behalf of the President, not by other Cabinet officers. The amend-
ments to the interagency trade organization also make clear that
trade policy should be developed and coordinated by the USTR
with only those agencies having the most direct interest and acting
in ap advisory capacity. The proliferation of agencies involved in
trade policy formulation with only a general overall interest has
greatly increased the difficulty of obtaining a consensus on an over-
all U.S. trade policy as well as agreement on action with respect to
specific issues.

SECTION 182. FAIR TRADE ADVOCATES BRANCH
Present law

Section 339 of the Tariff Act of 1930, as added by section 221 of
the Trade and Tariff Act of 1984, established a Trade Remedy As-
sistance Office in the International Trade Commission to provide
full information to the public about remedies and benefits available
under the various trade laws and the procedures for obtaining
them. Each administering agency must provide technical assistance
to eligible small businesses to enable them to prepare and file peti-
tions and applications to obtain these remedies and benefits.
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Explanation of provision

... Section 182 amends section 141 of the Trade Act of 1974 to estab-
lish a Fair Trade Advocates Branch in the Office of the U.S. Trade
Representative to assist qualifying industries in obtaining remedies
and benefits under the countervailing and antidumping duty laws
and section 337 of the Tariff Act of 1930. The Branch shall assist
(1) by preparing and initiating cases other than those which are
frivolous; (2) by acting as an advocate in proceedings on such cases
before the administering agencies; and (8) by pursuing administra-
tive and judicial appeals of such cases, where appropriate.

""" Qualifying industries would include (1) any small business which
has neither the adequate internal resources or financial ability to
obtain qualified legal or technical assistance; (2) any industry
which, because of its competitive position or location in export mar-
kets, would suffer reprisals or other serious adverse economic
impact if it pursued the case on its own; and (3) any industry whose
case is meritorious but which lacks adequate resources to obtain
remedies. Decisions as to qualifying industries would not be subject
to agency or judicial review. Administering agencies must provide
technical and other assistance to the Branch in preparing and
filing petitions and applications for remedies and benefits.

Reasons for change

‘The purpose of the amendment is to assist primarily small busi-
nesses and businesses that are already suffering economically to
such a degree that they are unable to pursue adequately legitimate
grivances and obtain remedies under the unfair trade statutes be-
cause of the costs and delays in obtaining such relief.

The Branch would perform the functions for qualifying business-
es of preparing cases, obtaining remedies and benefits from the ad-
ministering agencies, and pursuing appeals as a government func-
tion. The government role will remove the burden on small or eco-
nomically distressed businesses of trying to overcome the resources
of foreign governments, exporters, or importers in pursuing cases.
Since countervailing and antidumping duties are deposited in the
U.S. Treasury, it is. appropriate for the government to bear the ex-
pense. in .certain cases of obtaining benefits and remedies for quali-
fying businesses. the USTR would have discretion to dismiss or not
pursue cases which are frivolous or assistance sought by businesses
which do not meet the qualifying criteria.

SECTION 183. TRADE POLICY AGENDA

Present law
No provisions.

Explanation of provision

Section 183 requires the USTR by March 1 of each year to
submit a statement to the House Committee on Ways and Means
and the Senate Committee on Finance of (1) the U.S. trade policy
objective and priorities for that year and the reasons therefor: (2)
actions proposed or anticipated during the year to achieve these ob-
jectives, including actions under the trade laws and any negotia-
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tions contemplated; and (3) any proposed legislation necessary_or
appropriate to achieve these objectives. The USTR must consult
with appropriate private sector advisers and with the Committees
before submitting the statement and consult periodically with the
Committees on the status, results, and any developments which
may require or result in changes of any objectives or priorities.

Reasons for change

The purpose of the provision is to address the commonly-held
view that United States trade policy consists primarily of responses
to particular current issues, without a’ clear, consistent overall
policy direction or basis in agreed national objectives. The amend-
ment is intended to fill this void and to focus thinking and atten:
tion annually on the development of an overall U.S. trade policy
with a specific agenda of objectives and priorities, developed by the
USTR in consultation with the Congress and private sector advis-
ers. This consultative process, which would continue throughout
the year as objectives and priorities are achieved or change in light
of actual developments, is intended to rebuild a national consensus
on the direction of U.S. trade policy. :

The requirement of an annual trade policy statement is also con-
sistent with other provisions in Subtitle D to enhance the role of
the USTR as the primary adviser to the President and to the Con-
gress on international trade policy and administration of the trade
agreements program. The statement is intended to focus higher
priority attention to U.S. international trade interests and objec-
tives and their role in overall national economic policy.

Subtitle E—Miscellaneous Trade Law Provisions

SECTION 191. IMPORTS AFFECTING NATIONAL SECURITY

Present law

Section 232 of the Trade Expansion Act of 1962, as amended, re-
quires the Secretary of Commerce, upon request or on his own
motion, to conduct an investigation to determine the effects of im-
ports of an article on the national security. He must report his
findings and recommendations to the President within one year. If
the Secretary finds “an article is being imported in such quantities
or under such circumstances as to threaten to impair the national
security,” the President, unless he reverses the determination,
must take such action for such time as he deems necessary to
“adjust” the imports of the article and its derivatives so they will
not threaten to impair the national security. There is no time limit
for the President’s decision.

Explanation of provision

Section 191 of the bill amends section 232(b) of the Trade Expan-
sion Act of 1962 to require the Secretary of Commerce to report his
findings and recommendations to the President within 90 days
rather than one year. The Secretary may extend this period up to a
maximum period of 180 days if he determines the investigation is
extraordinarily complicated.
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Section 191 also imposes a 30-day time limit after he receives the
report for the President to determine whether he concurs with the
Secretary’s advice and, if so, to determine the nature and duration
of the action which must be taken to adjust the imports. The Presi-
dent must implement any action within 15 days after his determi-
ndtion. The 30-day period applies to decisions pending as of the
date of enactment as well as to prospective cases.

Reasons for change

‘The basic need for the amendment arises from the lengthy
period under present law—one year for investigations and no time
limit for decisions by the President—before actions are required to
remove a threat posed by imports of particular products to the na-
tional security. The Committee believes that if the national securi-
ty is being affected or threatened, this should be determined and
acted upon as quickly as possible. Any extension of the 3-month
time frame in extraordinarily complicated cases should be based on
the same criteria used by the Secretary in determining such cases
tinder the countervailing duty and antidumping duty laws.

SECTION 192. REALLOCATION OF GSP BENEFITS TO LATIN AMERICAN
DEBTOR NATIONS

Present law

Section 504(c) of the Trade Act of 1974, as amended by the Trade
and Tariff Act of 1984, authorizes the President as of January 4,
1987, to waive the so-called “competitive need” dollar and percent-
age limits that apply to duty-free GSP treatment on individual eli-
gible products from particular beneficiary developing countries.
The President may waive these limits by an amount not to exceed
30 percent of total GSP benefits granted in the preceding year, of
which not more than one-half may be waived for more advanced
developing countries. -

Any waiver must be based on a determination by the President
that it is in the national economic interest, with great weight given
to the extent to which the country will provide equitable and rea-
sonable market access to U.S. products and provide adequate pro-
tection and enforcement of intellectual property rights. The Inter-
national Trade Commission must also provide advice on whether
any U.S. industry is likely to be adversely affected by a waiver.

Explanation of provision

Section 192 of the bill amends section 504(c) of the Trade Act to
require the President to waive competitive need limits with respect
to eligible articles from Latin American debtor nations which meet
certain criteria, but only if such countries qualify individually for a
waiver under the existing statutory criteria. The aggregate amount
of waivers for such nations under this provision would be deter-
mined by the total amount of new competitive need exclusions in
the preceding year for all GSP beneficiaries (about $839 million in
1985). This amount would be allocated among qualifying Latin
American debtor countries on the basis of additional criteria set
forth in the amendment. The waiver amounts would count against
and be included in the total available waiver ‘“pool” (about $4.0 bil-
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lion in 1985). The ITC advice on whether a domestic industry is
likely to be adversely affected would also apply.

Reasons for change

The purpose of the amendment is to provide authority to grant
through GSP a greater opportunity for Latin American nations
with large debt burden to reduce those levels through expanded
export trade, if they otherwise qualify for such waiver benefits. The
criteria for selecting countries which qualify and for allocating
waiver amounts among such countries are designed to ensure that
additional GSP benefits would be allocated only to countries whose
debt burden is held by U.S. banks and international organizations,
not by foreign banks. Countries which do not meet the existing
waiver authority criteria, particularly the provision of equitable
and reasonable market access for U.S. exports would not be eligible
for consideration. Thus, the provision can be used as further lever-
age to achieve other GSP objectives. The total level of annual GSP
available benefits would not increase beyond existing authority,
since any waivers granted would be allocated from the existing
waiver “pool.” )

SECTION 193. TRANSFER OF AUTHORITY UNDER GSP TO THE UNITED
STATES TRADE REPRESENTATIVE

Present law

Title V of the Trade Act of 1974, as amended, authorizes the
President to designate beneficiary developing countries and eligible
articles to receive duty-free tréatment under the Generalized
System of Preferences. All other authorities, determinations, and
functions under the GSP program, including the withdrawal, sus-
pension, or limitation of benefits, also reside with the President.

Explanation of provision

Section 193 of the bill transfers all authorities, determinations,
and other functions under the GSP program from the President to
the U.S. Trade Representative. .

Reasons for change

The transfer of authority from the President to the USTR for the
GSP program is consistent with the strengthening of the USTR
through transfers of authority in this Act with respect to other
trade statutes. The functions under the U.S. program are largely
administrative, with the President performing mainly a ministerial
role in acting on recommendations from the USTR devleoped
through the interagency trade organization.

SECTION 194. APPOINTMENT OF CHAIRMAN AND VICE CHAIRMAN OF
UNITED STATES INTERNATIONAL TRADE COMMISSION

Present law

Commissioners of the U.S. International Trade Commission are
appointed by the President for 9-year terms with the “advice and
consent” of the Senate. The chairman and vice chairman of the
Commission are designated by the President from among the com-
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missioners for 2-year periods. The President may not designate as
chairman either of the two most recently appointed commissioners
or one who is a member of the same political party as the prior
chairman. The chairman and vice chairman may not be of the
same political party.

Exji‘ldnation of provision

Seéction 194 amends section 330 of the Tariff Act of 1930 to re-
quire that the President’s appointment of the chairman and vice
chairman of the Commission be made with the advice and consent
of the Senate, and removes the restriction on appointing the two
most recently appointed commissioners. The amendment would be

effééctive with respect to any appointments made after March 31,
1986.

Reasons for change

‘This provision was motivated by a concern by a number of mem-
bers of the Committee that certain commissioners at the ITC have
been straying from prescribed legal standards in their interpreta-
tion of the laws that they are charged with administering. This
provision would allow the President more flexibility in his appoint-
ment of a chairman by removing the prohibition against selecting
the two most recently appointed commissioners but it would also
introduce some degree of accountability for his selections.

* SECTION 195. SCOFELAW PENALTIES FOR MULTIPLE CUSTOMS LAW
OFFENDERS

.ﬁresent law

Under current law, the penalties applicable to persons who vio-
late our customs laws in importing merchandise are determined
without regard to whether the party has previously been found in
violation of such laws.

Explanation of provision

Section 195 directs the Secretary of the Treasury to issue an
order prohibiting any person, who over a T-year period has either
been convicted of, or assessed a civil penalty for, 3 separate viola-
tions of one or more customs laws finally determined to involve
gross negligence, fraud or criminal culpability, from importing or
engaging others to import any goods or services into the United
States. The prohibition on importing would remain in effect for
such multiple customs law offender for a 3-year period beginning
on the 60th day after the date on which the order is issued. Anyone
who violates or knowingly aids or abets the violation of such an ex-
clusion order would be subject to a fine of not more than $250,000
or imprisonment for not more than 10 years or both.

For the purposes of this section, the term “customs law” refers to
any Federal law providing a criminal or civil penalty for an act, or
failure to act in importing goods into the United States. Among the
statutes considered to be customs laws are sections 496 and 1001
(but only with respect to customs matters) and any section of chap-
ter 27 of title 10 of the United States Code as well as section 592 of
the Tariff Act of 1930. -
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Orders issued under this provision with respect to multiple cus+
toms law offenders which are firms, corporations or other legal en-
tities, apply to all officers and principals of the entity as well as to
any employee or agent of the entity who was directly involved in
the violation concerned. The Secretary is further directed to.pre-
scribe rules for carrying out this section, including a list of applica-
ble customs laws. Other Federal agencies are directed to notify the
Secretary of all final convictions and assessments made concerning
the enforcement of customs laws.

Reasons for change

The Committee is greatly disturbed at the apparent increasing
efforts being made to circumvent our customs laws in the importa-
tion of merchandise. Since our customs laws do not provide for, in-
creased penalties for repeated violations of such laws, there appear
to be many repeat offenders. The purpose of this section.is to
create a strong disincentive for persons to attempt to violate our
customs laws and to deal severely with those who do.

SECTION 196. METALLURGICAL COAL EXPORTS TO JAPAN
Present law
No provisions.

Explanation of provision

Section 194 adds a new provision expressing the sense of the Con-
gress that the objectives of the November 1983 Joint Policy State-
ment on Energy Cooperation as it relates to U.S. exports of metal-
lurgical coal to Japan have not been achieved. It urges the Presi-
dent to direct the U.S. Trade Representative to negotiate an agree-
ment with Japan under which Japan will import U.S. metallurgi-
cal coal in quantities equivalent to that used in the production of
Japanese steel products exported to the United States. The Presi-
dent also is urged to report to the Congress on the success or fail-
ure of any negotiations by November 1, 1987.

Reasons for change

The Joint Policy Statement on Energy Cooperation, issued by
President Reagan and Prime Minister Nakasone on November 11,
1983, dealt with various aspects of U.S.-Japan energy trade and co-
opergtion. With respect to metallurgical coal, the Joint Statement
noted:

that the depressed state of world steel manufacturing had
reduced demand for traded coal. However, in view of the
fact that the U.S. has been a major supplier to the Japa-
nese market, both sides will endeavor to maintain the
level of Japanese imports of U.S. coal. Japan expects that
imports of competitively priced U.S. metallurgical coal will
not continue to decline, and will encourage its steel indus-
try to increase U.S. coal imports when the conditions in
the industry permit.

Japan is the largest single steel exporter to the United States
(not counting the European Community as a bloc), accounting for
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25 percent of U.S. steel imports in 1985. U.S. imports of Japanese
iron and steel products in 1985 totalled $3.8 billion, up nearly 60
petcent over 1983 imports of $2.1 billion. In 1983, when the Joint
Statement was issued, the United States accounted for 25 percent
of Japan’s imports of metallurgical coal, according to Japanese cus-
toms data. By 1985, however, the U.S. share had declined to 18 per-
cent, reflecting a decline in U.S coal exports in both volume and
value terms. This decline occurred despite overall increases in Jap-
anese production and exports of steel and in Japan’s overall im-
ports of metallurgical coal. While contract prices of U.S. metallur-
gical coal were on average $5 to $7 per ton above world spot prices
during much of 1983 and 1984, by 1985 that price differential was
-virtually eliminated. Despite that narrowing of price differentials,
Japanese purchases of U.S. metallurgical coal have continued to
fall and are expected to continue falling in 1986. In adopting the
language in section 174, the Committee is expressing its desire to
see the President address the decline in U.S. metallurgical coal ex-
ports to Japan through negotiations which will give added meaning
and strength to the objectives of the 1983 Joint Policy Statement.

SECTION 197. STEEL IMPORTS

Present law

" Under the Steel Import Stabilization Act (title VIII of the Trade
and Tariff Act of 1984), the President is authorized to enforce quan-
titative restrictions on steel imports, as provided in bilateral ar-
rangements with steel-exporting countries. At the present time, the
‘United States has bilateral arrangements with 17 countries plus
the European Community. These agreements generally provide for
.the enforcement of quantitative restrictions by means of export
visas issued by the foreign government.

"Explanation of provision

Section 197 adds a new subsection to section 805 of the Steel
Import Stabilization Act, to provide explicit authority to enforce
.quantitative restrictions on steel imports when the steel product is
exported from an arrangement country and transshipped or trans-
formed in a nonarrangement country before entering the United
States. The new provision states that any steel product that is
manufactured in a country that is not party to a bilateral arrange-
ment (a “nonarrangement country”) from steel which was melted
and poured in a country that is party to a bilateral arrangement
(an “arrangement country”’), will be treated for purposes of the
quantitative restrictions under that arrangement as if it were a
product of the arrangement country.

Thus, if a steel product, such as steel pipe, is imported from a
country with which the United States has no steel restraint agree-
ment (“country X”), and this steel pipe was manufactured in coun-
try X from steel sheet that was melted and poured in country A (a
country with which the United States does have a steel restraint
agreement), then the steel pipe from country X will be treated (for
purposes of quota and export license/visa/certificate restrictions
only) as if it were steel pipe from country A. Therefore, if the bilat-
eral arrangement between the United States and country A sets a
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quantitative restriction on country A’s steel pipe exports, and re-
quires such exports to be accompanied by a valid export license,
visa, or certificate, then the U.S. Customs Service shall require the -
steel pipe from country X to meet such requirements.

Paragraph 2 of the new subsection, however, further provides
that the steel pipe from country X may be treated as steel sheet
from country A, if valid documentation is provided to U.S. Customs
regarding the nature and amount of the steel sheet which is em-
bodied in the steel pipe.

Reasons for change

Since the enactment of the Steel Import Stabilization Act and
implementation of the President’s steel program of negotiated re-
straint agreements, numerous concerns have been brought to the
attention of the Congress regarding transshipment and circumven-
tion schemes through third country markets. Section 197 of this
bill clarifies the intent of the Committee, when it passed the Steel
Import Stabilization Act, that adequate and full enforcement of the
President’s program of negotiated restraints is necessary to elimi-
nate the adverse effects of unfair trade in steel imports. It is the
view of the Committee that circumvention of quantitative restric-
tions negotiated in bilateral restraint agreements impairs the effec-
tiveness of the President’s program, and therefore should be dealt
with in a forthright manner as provided in this section.

SECTION 198. IMPORT MONITORING BY THE INTERNATIONAL TRADE
COMMISSION, TECHNICAL AMENDMENTS

Import Monitoring

Present law
No provision.

Explanation of provision

Section 198(a) directs the U.S. International Trade Commission
to being, upon the date of enactment, to monitor imports into the
United States in order to indentify, rank and analyze product sec-
tors for which imports are likely to pose potential significant trade
impact problems for U.S. industries. The Commission is directed to
take into account such factors as changing net trade balances and
evidence of increasing domestic market penetration with respect to
such product sectors and to submit a quarterly report containing
such analysis to the Committee on Ways and Means and the Com-
mittee on Finance.

Reason for change

The purpose of this provision is to provide the Committee with
an early warning system with regard to domestic industries for
which import competition is increasing. It is expected that, based
on information contained in the quarterly monitoring report and
consultations between the Committee and the Commission, re-
quests may be made for a more thorough assessment, under section
332 of the Tariff Act of 1930, for certain industries that are identi-
fied as experiencing significant import penetration.
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Confidential Information

Present law

Section 332(g) currently requires that the Commission “put at
the disposal of the President of the United States, the Committee
on Ways and Means of the House .of Representatives, and the Com-
mittee on Finance of the Senate, whenever requested, all informa-
tion at its command.” Present law, thus, permits the President and
Congress to require the Commission to transmit to the President
and House Committee on Ways and Means, and/or Senate Commit-
tee .on Finance information received in confidence and exempt
from disclosure under the Freedom of Information Act (6 U.S.C.
552(b)). i :

Explanation of provision

Section 198(b) amends section 332(g) to prohibit the Commission
from releasing information which it considers to be confidential
business information, unless the party submitting the confidential
business information had notice, at the time of submission of the
information that such information would be released by the Com-
mission or the submitting party has subsequently consented to re-
lease of the information.

Reasons for change

The purpose of this technical amendment is to enable the Com-
mission to provide adequate assurances to submitters of confiden-
tial business information as to the use to be made of such informa-
tion. Under amended section 332(g), the Commission would not be
required to release confidential information in its possession to the
persons requesting such information under section 332(g) unless
the parties submitting the information had notice, at the time they
submitted the information, that the information would be released
or the submitting party subsequently consented to release. The
Committee recognizes that the Commission, in conducting its inves-
tigation under various statutory provisions, depends largely on vol-
untary-responses to requests for information to members of indus-
try and other interested persons in the course of its investigations.
The Committee believes that it is important that the Commission
be able to provide submitting parties with adequate assurances as
to the use to be made of such information.

Paperwork Reduction

Present law

The Paperwork Reduction Act of 1980 (44 U.S.C. 3501) requires
that all Federal agencies collecting information from 10 or more
members of the public submit their questionnaires to OMB for ap-
proval prior to seeking the information. In the event OMB disap-
proves the issuance of a questionnaire, the Act authorizes inde-
pendent regulatory agencies to override OMB disapproval by ma-
jority vote. The Act defines the term “independent regulatory
agency’’ to include certain enumerated agencies “and any other
similar agency designated by statute as a Federal independent reg-
ulatory agency or commission.” The Commission is not one of the
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enumerated agencies and it is unclear whether the Commission is
an “independent regulatory agency or commission.” .

The agencies named as an “independent regulatory agency” in
the statute are the Board of Governors of the Federal Reserve
System, the Civil Aeronautics Board, the Commodity Futures Trad-
ing Commission, the Consumer Products Safety Commission, the
Federal Communications Commission, the Federal Deposit Insur-
ance Corporation, the Federal Energy Regulatory Commission, the
Federal Home Loan Bank Board, the Federal Maritime Commis-
sion, the Federal Trade Commission, the Interstate Commerce
Commission, the Mine Enforcement Safety and Health Review
Commission, the National Labor Relations Board, the Nuclear Reg-
ulatory Commission, the Occupational Safety and Health Review
Commission, the Postal Rate Commission, and the Securities and
Exchange Commission (44 U.S.C. 3502(10)).

Explanation of provision :

Section 198(c) amends section 330 of the Tariff Act of 1930 to des-
ignate the Commission as an “independent regulatory agency” for
purposes of the Paperwork Reduction Act.

Reasons for change

This amendment is intended to allow the Commission to be treat-
ed like other independent agencies in allowing the Commission the
opportunity to override OMB disapproval of questionnaires by a
majority vote under appropriate circumstances.

TrtLE II—MiscELLANEOUS TARIFF AND CusTOMS PROVISIONS
Subtitle A—Reference to Tariff Schedules

SECTION 201. REFERENCE

Section 201 applies to all other sections of Title II. It states that
whenever an amendment or repeal is expressed in terms of an
amendment to, or repeal of, a schedule, item, headnote or other
provision, the reference shall be considered to be made to a sched-
ule, item, headnote, or other provision of the Tariff Schedules of
the United States (19 U.S.C. 1202).

Subtitle B—Permanent Changes in Tariff Treatment
SECTION 211. IMPORTATION OF FURSKINS

(Originally introduced as H.R. 3019 by Mr. Gibbons)

Section 211 would end the prohibition on imports into the United
States of ermine, fox, kolinsky, marten, muskrat, and weasel fur-
skins which are the product of the Union of Soviet Socialist Re-
publics (USSR). This would be accomplished by deleting headnote 4
to subpart B, part 5 of schedule 1 of the Tariff Schedules of the
United States (TUSUS). The import ban has been in effect since
January 5, 1952, with respect to products of the USSR.

Following is a brief description of each of the skins covered by
this legislation:
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Ermine—these furskins are derived from small weasel-like
animals found most commonly in the USSR. These furskins
are used chiefly in the manufacture of expensive jackets and
coats.

Fox—these skins come from silver, black, and platinum foxes
(grown on ranches) or red and grey foxes (from wild catch).

Kolinsky—these skins come from kolinskies which are ani-
mals closely resembling minks. They are found in and near Si-
beria and Manchuria and their pelts are used more for trim-
ming than for coats and jackets.

Marten—these skins come from animals closely resembling
sables. Marten are found in the U.S. and Canada, and certain
closely related animals are found in the USSR and China.

Mink—these furskins are obtained from both captivity and
the wild. In the dressing process the skin is tanned and the fur
is cleaned and brushed. Mink furskins are used almost exclu-
sively in the manufacture of fur coats, fur jackets, fur stoles
and wraps, and as fur trim on cloth or leather jackets.

Muskrat—these skins are obtained from animals resembling
beaver although smaller and lacking wide, flat tails. These

. skins are less expensive than the above skins and are used in

the production of coats and jackets.

Weasel—these animals are found throughout the world.
Their skins are commonly used for fur trim.

The Administration seeks passage of this legislation as described
in a letter from Malcolm Baldrige to George Bush to . . “further
the President’s policy of seeking a more constructive working rela-
tionship with the Soviet Union, and to reciprocate a commitment
by Soviet Foreign Trade Minister Patolichev to improve the market
access for business firms in the Soviet Union.”

The column 1 rates of duty for the furskins covered by this legis-
lation vary from free (raw or not dressed skins except fox) to 9.3
percent ad valorem (silver, black, or platinum fox whether or not
dressed). The column 2 rates are free for raw or undressed skins to
50 percent for the above mentioned fox furskins. These articles are
eligible for GSP (except raw or not dressed skins) and CBERA.

Only limited data are available concerning domestic production
of furskins of the type involved in this legislation. Data on the
number of mink pelts produced on U.S. mink farms and the value
of such production, as collected by the U.S. Department of Agricul-
ture, indicates that pelt production increased from 3.5 million pelts
valued at $123.6 million in 1980 to 4.2 million pelts valued at
$119.0 million in 1984.

Data on the wild catch during the 1979-80 season as collected by
the American Fur Resources Foundation, indicates that in 1980
(the latest year data is available) the predominant catch was musk-
rat (9.2 million valued at $79.5 million), fox (790,000 animals valued
at $39.0 million) and mink (430,000 animals valued at $9.6 million).

Two domestic industries exist, one producing furskins and one
dressing furskins and manufacturing garments.

Furskins are derived from animals (in this country usually mink
and, to a lesser extent, foxes) either raised in captivity or fur farms
or ranches or obtained from the wild catch of trappers and hun-
ters. In 1984, there were 1,069 mink farms in the United States.
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Foxes were raised on 14 percent of these farms in 1984. The lead-
ing mink producing state was Wiscongin with 241 farms in 1984 fol-
lowed by Utah and Minnesota.

In 1984, there were approximately 1,390 fox farmers in the
United States. The leading fox-producing state was Wisconsin, with
185 farms in 1984; other leading fox-producing states include Penn-
sylvania, Minnesota, and Utah.

Officials of the National Board of Fur Farmers, an industry
trade association, indicate that almost all fur farms are small-scale,
family-owned businesses and that no individual or small group ac-
counts for a significant share of the industry’s sales.

An estimated one to two million individuals trap and hunt for
furskins in the United States. Only a small portion derive a signifi-
cant income from such activities, and no one individual or firm ac-
counts for a significant part of the trapping industry. The estimat-
ed income derived from all wild furskins has totaled $350 million
to $500 million annually in recent years. Mast trappers, hunters
and dressers handle furskins of a variety of species of animals.

The number of U.S. furskin dressers has been in a long-term de-
cline. According to industry sources the number of U.S. furskin
dressers is between 15 to 20 companies, concentrated in the New
York City area, and the number of fur garment manufacturing
companies is approximately 350.

Complete data concerning U.S. imports of the subject furskins
are not available. Furskins of four of the species covered by the
import ban (ermine, kolinsky, muskrat, and weasel) are not sepa-
rately provided for, but instead are classified with other species not
covered by the headnote under several residual or “basket” tariff
items.

Data is available on three of the skins that are separately provid-
ed for in the TSUS (fox, marten, and mink). Imports of mink in-
creased from $85.2 million in 1980 to $102.6 million in 1984, Fox
increased from $19.8 million to $37.9 million over the same period
and the increase of marten imports was $0.9 million to $1.8 million.

The leading suppliers to the United States of mink, fox, and
marten furskins in 1984 ‘were Finland, Denmark, Canada, and
Sweden. U.S. imports of furskins of the types enumerated in the
headnote from countries receiving the column 2 rate of duty
amounted to about $0.5 million in 1984, or less than 1 percent of
total imports of the subject furskins.

Data concerning U.S. exports of the subject furskins are reported
only for whole fox furskins, not dressed; whole muskrat furskins,
not dressed, and whole mink furskins, dressed or not dressed. The
value of exports of these skins dropped from $232.8 million in 1980
to $143.2 million in 1984.

The value of U.S. exports of furskins classified in the residual
tariff items (including an unknown quantity of exports of furskins
of the type covered by the import restrictions) and of furskins clas-
sified on the basis of their forms, (plates, mats, and so forth) de-
creased from $208.5 million in 1980 to $125.6 million in 1984.

Data on U.S. consumption is not available.

To the extent that ending the prohibition of U.S. imports of the
enumerated furskins from the USSR would result in an increase in
total U.S. imports of such furskins, there would be a gain in cus-
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toms revenues. However, since U.S. imports of these furskins have
been prohibited since 1952, any projection of the quantity of im-
ports that may result from ending the prohibition is highly specu-
lative. Such furskins would be dutiable at column 2 rates of duty.
Since articles classified in TSUS item 124.10 are free of duty,
ending the prohibition on imports from the USSR of articles classi-
fiable in that tariff item would have no effect on customs revenues.

SECTION 212. SALTED AND DRIED PLUMS

(Originally introduced as H.R. 2278 by Mr. Heftel)

. Section 212 creates a new tariff classification for plums, soaked
in brine and dried with a column 1 and column 2 rate of 2 cents
per pound. These plums are currently classified with other pre-
pared or preserved plums, prunes and prunelles with a column 1
rate of 17.4 percent ad valorem and a column 2 rate of 35 percent
ad valorem.

Plums are the fruit of a perennial, flowering tree grown in tem-
perate climates throughout the world; in the United States, more
than 2,000 varieties of plums, consisting of about a dozen species,
have been grown. Most of the important varieties grown commer-
cially are of 2 species; European plums, best suited for drying, and
Japanese plums, marketed chiefly as fresh fruit.

_Canned plums are generally used a an appetizer, a side dish or a
dessert fruit, while frozen plums are used in the manufacture of
preserves and baked goods. Plums and prunes in brine are primari-
ly oriental specialty foods. .

According to the sponsor, the proposal is intended to grant a
lower duty rate to plums which are first heavily salted by soaking
in brine, then dried, and which have a limited market as an orien-
tal delicacy. Because they were first salted, these plums are not
classified as “dried” by the Customs Service; however, the sponsor
argues that the rate of duty on dried plums is appropriately ap-
plied to this product because it is in essence dried, rather than
canned or frozen. He also cites the lack of domestic production of
this specialty fruit.

Imported prepared or preserved plums, prunes and prunelles (in-
cluding plums soaked in brine and then dried) are currently classi-
fied in TSUS item 149.28 with a column 1 rate of duty of 17.5 per-
cent ad valorem and a column 2 rate of 35 percent ad valorem. Im-
ported plums are not eligible for GSP but are eligible for CBERA.

According to industry sources, there is no known domestic pro-
duction of plums that are soaked in brine and dried. Total U.S. pro-
duction of prepared or preserved (that is, canned and frozen) plums
and prunes declined irregularly from an estimated 53.7 million
pounds in 1980 to 38.2 million pounds in 1984.

Plums and prunes are produced commercially in nearly every
state, with 91 percent of the crop harvested in California in recent
years. According to the Census of Agriculture, plums and prunes
were produced on 140,000 acres on 11,200 farms in 1982, compared
with 136,000 acres on 13,100 farms in 1978. In 1982, 3,700 farms in
California accounted for 122,400 acres of production. Most of the
producers raise other crops in addition to plums.
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During 1980-84, total U.S. imports of otherwise prepared or pre-
served plums rose irregularly from 1.8 million pounds, valued at
$2.5 million, in 1980 to 2.5 million pounds, valued at $3.2 million,
in 1984. Data are not separately reported for the plums covered by
the proposed legislation; however, such imports are believed to be
very small. Hong Kong was the leading source of imported pre-
pared or preserved plums in 1984; Taiwan and China were also
sources of supply. :

U.S. exports of prepared or preserved plums are not separately
reported; however, such exports in recent years are believed to be
negligible or nil.

During 1980-1984, apparent U.S. consumption of prepared or pre-
served plums declined irregularly, averaging 41.8 million pounds
annually; in 1984, consumption amounted to 40.7 million pounds.
The ratio of imports to consumption averaged 5 percent annually
throughout the period.

Enactment of this legislation would likely have little effect on
revenue as imports of plums soaked in brine and then dried are be-
lieved to have been minimal.

SECTION 213. GRAPEFRUIT

(Originally introduced as H.R. 2362 by Mr. MacKay)

Section 213 would add two new items to the TSUS to provide
tariff treatment for imports of grapefruit juice comparable to that
provided for orange juice in legislation that become effective Janu-
ary 1, 1985.

Currently, not concentrated grapefruit juice is dutiable at a
column 1 duty rate of 20 cents per gallon, and concentrated grape-
fruit juice is dutiable at a column 1 rate of 35 cents per galion. The
rate for not concentrated juice applies to both natural (fresh) juice
and to juice produced from concentrated juice (reconstituted). The
- effect of this legislation would be to make the rate of duty applica-
ble to not concentrated grapefruit juice (20 cents per gallon) apply
only to natural unconcentrated grapefruit juice and not to reconsti-
tuted grapefruit juice. Currently, foreign grapefruit juice concen-
trate can be exported to a third country, reconstituted, and then
entered into the United States as a not concentrated citrus juice at
the lower rate of duty.

The grapefruit juice covered by this bill may not be mixed with
other fruit juices, but may be sweetened or unsweetened, not con-
centrated (single-strength) or concentrated, and may not contain
over 1 percent of ethyl alcohol by volume. If concentrated, the juice
may be in liquid, powdered, or solid form.

The purpose of this bill is to close a perceived loophole in the
TSUS that could allow highly concentrated grapefruit juice to be
brought into foreign trade zones for processing and then entry into
U.S. customs territory at a duty rate of 20 cents per gallon, rather
than the 35 cents that is applicable to imported concentrates. The
sale of this reconstituted product entered at the lower rate of duty
would have a severe price depressing effect on U.S. production. A
similar “loophole” has already been closed for orange juice, but
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sarhless it is also closed with respect to grapefruit juice, there may
be a shift in production to the latter product.

~: Grapefruit juice which is not mixed, not concentrated, and does
;not contain over 1.0 percent of ethyl alcohol by volume, is classified
.for tariff purposes under TSUS item 165.32. The column 1 rate of
-duty is 20 cents per gallon (10.4 percent ad volorem equivalent in
1984), and the column 2 rate is 70 cents per gallon. Included under
this item are juices which are reconstituted from concentrate.
' Grapefruit juice which is concentrated is classified under TSUS
item 165.36. The column 1 rate of duty applicable to this item is 35
cents per gallon (27.7 percent ad valorem equivalent in 1984) and
the column 2 rate is 70 cents per gallon.

- Items 165.32 and 165.36 are not eligible for duty-free treatment
gncllflx{' j{he GSP and no LDDC rate applies. Imports are eligible for

B .

" Under the recently negotiated free-trade agreement with Israel
items 165.32 and 165.36 were designated senstive articles and ex-
cluded from the benefits of duty-free treatment for a period of 5
years.

U.S. processing firms that produce grapefruit juice generally also
process orange juice, but in significantly larger quantitites than
the production of grapefruit juice. Nationally, an estimated 40
firms process grapefruit juice from fresh fruit and nearly seven-
eights of them are located in Florida.

U.S. production of grapefruit juice (on a single-strength equiva-
lent basis) averaged 170 million gallons annually during 1980-82,
and declined to an annual average of 110 million gallons during
1983-84. Florida supplied about 80 percent of the domestic produc-
tion over the 5-year period. While much of Florida’s production of
concentrated grapefruit juice is later reconstituted to produce
single-strength juice before sale to the ultimate consumer, the
share of Florida’s total production that is initially concentrated in-
creased from 54 percent in 1980 to 79 percent in 1984. Thus, the
quantity of single-strength grapefruit juice produced directly from
fresh grapefruit in Florida has declined dramatically from 66 mil-
lion gallons in 1980 to 20 million gallons in 1984.

Separate statistics for U.S. imports of grapefruit juice are not
available. U.S. imports of not concentrated grapefruit juice are esti-
mated to have been less than 1 million gallons annually during
1980-84. In 1984, when not concentrated orange juice was excluded
from the basket class for the first time, U.S. imports of other not
concentrated citrus fruit juices (predominately grapefruit juice) to-
taled 1.1 million gallons and 84 percent of the imports were from
Canada.

In 1984 U.S. imports of other concentrated citrus fruit juices
(predominately grapefruit juice) totaled 3 million single-strength
equivalent gallons, valued at $3.5 million. The primary suppliers in
1984 were Brazil (39 percent), Belize (34 percent), and Mexico (19
percent). The imports from Belize in 1984 entered free of duty
under the CBI. No imports were from that souce during 1980-83.

During 1980-84 U.S. exports of grapefruit juice, both not concen-
trated and concentrated (measured on a single-strength basis), were
equivalant to 12 percent of domestic production. Exports declined
irregularly from 18.3 million gallons in 1980 to 15.5 million gallons
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in 1984, which is a smaller percentage decline (15 percent) than the
decline in production (89 percent). Japan, Canada, and West Ger-
Ilr;)%liy were the principal export markets for grapefruit juice in

During 1980-84, the apparent U.S. consumption of grapefruit
juice declined irregularly from 163 million gallons in 1980 to 97
million gallons in 1984. The ratio of imports of “other citrus juice”
to consumption of grapefruit juice did not exceed 6 percent during
1980-84, and was generally in.the range of 1 percent to 3 percent.

The potential annual gain in customs revenues resulting from
enactment of this legislation would be about $165,000, based on du-
tiable imports in 1984. This estimate is based on the assumptions
that all imported not concentrated other citrus fruit juice in 1984
was made from reconstituted grapefruit juice concentrates, and
that all imported concentrated citrus fruit juice other than lime or
orange entered in 1984 was concentrated grapefruit juice.

SECTION 214. CARROTED FURSKINS

(Originally introduced as H.R. 2273)

The proposed legislation would provide permanent duty-free
treatment for hatters’ fur now classified in TSUS item 186.20 while
removing carroted furskins from the scope of that item. A new
item 186.22 would be added to cover carroted furskins which would
be dutiable at a column 1 rate of 15% ad valorem and a column 2
rate of 35% ad valorem. Section 214 would be made effective for
items entered after December 31, 1985.

Hatters’ fur is the principal raw-material used in the production
of fur felt hats. Hatters’ fur is cut from the skins of certain ani-
mals (chiefly rabbits and hares) after the skins have undergone car-
roting, a chemical process to improve the felting properties of the
fur. Most of the hatters’ fur produced in the United States is cut
from raw skins which are imported free of duty and then carroted
in the United States before the removal of the fur for use as hat-
ters’ fur. :

According to the sponsor, these changes would correct an anoma-
ly in the tariff rates of duty whereby imported finished products
(fur felt hats) and semifinished products (hat bodies, known in the
trade as hoods) are dutiable at a lower rate than the raw material
(hatters’ fur) used to make the finished and semifinished product.

Imports of hatters’ fur under TSUS item 186.20 are dutiable at a
column 1 rate of 15 percent ad valorem and a column 2 rate of 35
percent ad valorem. The column 1 rate is suspended through De-
cember 31, 1985. Imports are eligible for duty free entry under GSP
and CBERA. :

Imports of the raw material from which almost all hatters’ fur is
made (raw or not dressed rabbit furskins) are free of duty from
both column 1 and column 2 countries.

The bulk of the imports of the finished products (fur felt hats)
and semifinished products (hoods) which are made from hatters’
fur are dutiable at a column 1 rate of $1.51 per dozen plus 2.2 per-
cent ad valorem, and a column 2 rate of $16 per dozen plus 25 per-
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cent ad valorem. The ad valorem equivalent was 5 percent for
column 1 imports in 1984,

Detailed statistics concerning U.S. production of hatters’ fur are
.not available. Industry sources estimate that U.S. production
-amounts to less than one million pounds annually. Production,
‘which began declining after World War II, dropped steeply in the
+1960’s. In recent years, however, the industry has revived some-
‘(what with the increased demand for Western-style hats. industry
sgources indicate that the domestic industry has considerable
sunused and underutilized capacity.

The hatters’ fur and fur felt hat industries are characterized by
.high degrees of concentration and integration. Five firms are be-
lieved to account for nearly all of the domestically produced hoods
.and fur felt hats. These firms, however, have subsidiaries and
;plants located throughout the United States, with much of the hat-
ters’ fur reported to be produced around Newark, New Jersey. Ex-
.cluding Stratton Hats, Inc., which imports hatters’ fur for produc-
.tion of hoods and hats, these firms are believed to account for the
great bulk of U.S. production of hatters’ fur. Although the firms oc-
casionally sell hatters’ fur or hat bodies to each other, most of the
production of hatters’ fur and hoods is captive production for pro-
.ducing their own fur felt hats.

The five firms together account for almost all U.S. imports of
hatters’ fur, and for some U.S. imports of fur felt hats.

During 1980-84, U.S. imports of hatters’ fur generally declined,
rangmg from a hlgh of 195,000 pounds, valued at $2.6 million, in
1981 to 26,000 pounds, valued at $226,000, in 1984. France was the
principal source for U.S. imports during 1980-84, supplying 62 per-
cent of the quantity and 69 percent of the value of imports in 1984.
The remainder of U.S. imports of hatters fur in 1984 was supplied
by Belgium and the Federal Republic of Germany. Imports from
column 2 sources were nil in 1984.

: Based on import statistics and industry estimates of production,
apparent U.S. consumption of hatters’ fur amounted to about one
million pounds annually in recent years.

Based on imports in 1984, it is estimated that the annual loss of
customs revenue resulting from enactment of the legislation would
approximate $34,000.

SECTION 215. TARIFF TREATMENT OF CERTAIN TYPES OF PLYWOOD

(Originally introduced as H.R. 2324 by Mr. Bonker)

Section 215 would revise headnote 1 to part 3 schedule 2 of the
Tariff Schedules of the United States (TSUS) to ensure that im-
ports of tongued, grooved, lapped, or otherwise edge-worked ply-
wood, wood-veneer panels, and cellular panels would be classified
under the tariff provisions for those products rather than as build-
ing boards.

The products included in this legislation, plywood, wood-veneer
panels, cellular panels, and building boards, are described in the
headnotes to part 3 of schedule 2 of the TSUS. Whether or not they
have been edge worked, these products are used for many purposes,
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including siding, flooring, wall paneling, and roofing. Cellular
panels are generally not edge worked.

Plywood sheets are being exported by Canada to the Umted
States as building boards rather than as plywood. This subjects
them to a much lower duty rate. By simply altering the edge of a
plywood sheet, the merchandise qualifies for classification as build-
ing boards under the theory that the edgework dedicates the sheet
to some special use. Actually the sheets are used no differently
than are plywood sheets with plain edges. This legislation would
revise the tariff schedules to insure that only special-use plywood is
classified under the building board category.

Currently, Customs classifies plywood and wood veneer panels
which have been edgeworked as building boards with an ad valo-
rem equivalent of 10 percent and a column 2 rate of 15 cents per

pound plus 25 percent ad valorem. Imports are eligible for GSP and
CBERA

A 516 petition was filed contesting the classification of edge-
worked plywood as building boards. Customs affirmed their classifi-
cation and the petitioner filed a summons in the Court of Interna
tional Trade.

Domestic production of plywood, wood-veneer panels, cellular
panels, and building boards amounted to about 20.4 billion square
feet, valued at about $4.0 billion in 1982. In 1984 production rose to
about 30.3 billion square feet, valued at about $5.45 billion.

It is estimated that in 1984 about 400 companies, employing
68,500 people, produced plywood, wood-veneer panels, cellular
panels, and building boards. Of these companies, approximately 18
(41 plants), employing 2,000 people, produced softwood plywood
siding, which is the major product which would be affected by en-
actment of the legislation.

U.S. imports of plywood, wood-veneer panels, cellular panels, and
building boards are estimated to have fallen from $620 million in
1979 to $400 million in 1982 as construction activities fell. Imports
then rose to $580 million in 1983 and-$700 million in 1984 as such
activities rebounded.

U.S. exports of plywood, wood-veneer panels, cellular panels, and
building. boards are estimated to have risen from $115 million in
1979 to $300 million in 1984 as U.S. producers continued to seek
new markets. Exports of edge-worked panels are estimated to have
totaled about $55 million in 1984.

In 1984 approximately 30 billion square feet, valued at about $5.4
billion, was consumed in the United States. The increase reflects a
rebound in construction activities. U.S. imports of plywood, wood-
veneer panels, cellular panels, and building boards, amounted to
about 1 percent of total U.S. consumption of such products in 1984.

It is estimated that in 1984, 1.6 billion square feet, or about 5
percent of total U.S. consumption of plywood, wood-veneer panels,
cellular panels, and building boards, was edge worked.

None, as it is expected the increased duty would be absorbed by
exporters and/or importers because the Canadians are so competi-
tive with the U.S. The effect of the legislation would be roughly a
doubling of duty from $400,000 to $800,000.
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SECTION 216. BROADWOVEN FABRICS OF MAN-MADE FIBERS

(Originally introduced as H.R. 2338 by Mr. Jenkins)

-The proposed legislation would create three new items in the
Tariff Schedules of the United States (TSUS) to cover woven fabrics
of man-made fibers, other than those containing over 17 percent of
wool by weight and those in chief value of glass. These three items
would replace current TSUS item 338.50, to allow the creation of
additional statistical annotations for such fabrics. Under the single
five-digit provision currently applicable to such fabrics, 99 statisti-
cal annotations (using combinations of two digits from 01 to 99) are
possible. With three tariff items, a total of 297 statistical annota-
tions would be possible.

Man-made fiber broadwoven fabrics are produced in weaving
mills and are often the only product manufactured by an individ-
ual mill. Approximately 40 percent of the fabrics are sold to appar-
el plants, with most of the balance used for home furnishings and
industrial products.

. Officials of the American Textile Manufacturers Institute, Inc.
(ATMI) state that the purpose of the bill is to establish more legal
provisions for these products so that additional statistical annota-
tions, by type of fabric, could be made available to assist the do-
mestic industry in measuring import competition. ATMI also states
that the secondary purpose of the bill is to provide additional or
transition data to facilitate the possible conversion from the TSUS
to the Harmonized System in 1987.

- The current column 1 rate of duty for TSUS item 338.50 is 4
cents per pound plus 18.8 percent ad valorem, or an equivalent ad
valorem rate of approximately 19 percent based on imports in 1984.
The column 2 duty rate is 81 percent ad valorem, and no preferen-
tial LDDC rate is granted. Imports are not eligible for GSP or
‘IC\)II%‘IKRA and may be subject to quantitative restraints under the
" The quantity of broadwoven fabrics of man-made fibers produced
domestically decreased from 12.6 billion square yards in 1980 to
'11.85 billion in 1984.

_ The 1982 Census of Manufactures published by the Bureau of
Census indicates that there were 340 firms operating 522 establish-
.ments weaving the subject broadwoven fabrics of man-made fibers
(Standard Industrial Code 2221). According to the Census, these es-
tablishments employed 141,000 workers in 1982. The Bureau of
Economic Analysis of the Bureau of Census estimates that his in-
dustry employed 134,000 workers in 1984.

Imports increased from 290 million square yards in 1980 to 659
million in 1984. The leading suppliers in 1984 were Japan (38%),
Italy (23%), and Korea (20%).

U.S. exports decreased from 576 million square yards in 1980 to
207 million in 1984.

Consumption remained fairly constant during 1980-1984 averag-
ing 12.3 billion square yards per year.

- This provision would have no effect on revenue.
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SECTION 217. URANIUM HEXAFLUORIDE (UF6)

(Originally introduced as H.R. 2336 by Mr. Guarini)

Section 217 would amend the Tariff Schedules of the United
States (TSUS) by adding new tariff provisions in order to impose a
duty of $3 per pound on both column 1 and column 2 imports of
uranium hexafluoride (UF6) that is imported- for use in reactors in
the United States from any country requiring uranium mined in
that country be converted or upgraded into UF6 before export.

The bill also provides that this new tariff provision would be
eliminated by Presidential proclamation when the President finds
that no foreign country requires the conversion or upgrading of
uranium mined in that country into uranium hexafluoride before
export from the country.

Almost all of the commercial value of uranium is accounted for
by its use in the production of nuclear fuel for use in the genera-
tion of electricity by nuclear power plants. Most developed nations,
including the United States, use light water reactors for the pro-
duction of uranium fuel for use in nuclear power plants. In this
process, uranium ore is converted to the oxide uranium yellowcake
(U308), which is then converted to the chemical intermediate, ura-
nium hexafluoride (UF6).

The uranium hexafluoride goes through several processes until
fuel pellets of uranium dioxide (UQ2) are produced.

Canada’s nuclear power industry uses heavy water reactors,
which permit the use of natural uranium as the fuel element. This
dispenses with the need to produce either enriched uranium or its
precursor, uranium hexafluoride.

The proposed legislation was introduced on behalf of two domes-
tic firms, each of which operates a plant for the conversion of ura-
nium yellowcake to uranium hexafluoride. These firms have
become increasingly concerned about a long-standing Canadian
Government ministerial requirement that all uranium mined in
Canada must be upgraded into uranium hexafluoride before export.

Although Canada’s uranium upgrading policy had been in effect
since 1958 (reaffirmed in 1974), it was not a source of significant
concern to the domestic conversion industry before 1983 because of
the limited capacity of the Canadian converter, and because ex-
ports of uranium from Canada to the United States for domestic
use were relatively small. Since 1983, however, Canada’s upgrading
policy has become a major source of concern to the domestic con-
version industry because of several factors, including the tripling of
Canada’s conversion capacity, reduced U.S. production of relatively
low-grade uranium ore replaced in part by increased imports of
high-grade uranium from Canada, and the phasing out of U.S. Gov-
ernment restrictions on enrichment of foreign-origin uranium.

Despite negotiations between the Canadian Government and the
U.S. State Department and despite repeated appeals by members of
Congress to the Canadian Government, the Government of Canada
has not rescinded its uranium upgrading policy.

Uranium hexafluoride enters the U.S. duty free. It is not eligible
for GSP but is eligible for CBERA. Uranium compounds of other
types are also duty free.
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--Domestic production of uranium hexafluoride decreased from
'21.2 thousand short tons (TST) in 1980 to 15.83 TST in 1984. Indus-
try sources estimate that production and operating capacity rates
will continue to decline. U.S. production of uranium hexafluoride
declined less sharply than domestic production of uranium yellow-
cake (which declined by around 66 percent) during 1980-84, be-
-cause the domestic conversion industry was able to take advantage
o6f many long-term contracts with U.S. utilities that were negotiat-
éd during a period of tight uranium demand. The domestic conver-
gion industry was also less adversely affected by imports than the
uranium mining and milling industry because much of the urani-
m imported during 1982-84 was in the form of uranium yellow-
g‘ake, and was converted into uranium hexafluoride in the United

tates.

Representatives of the domestic conversion industry feel that the
Government of Canada’s uranium upgrading policy is beginning to
have some effect in reducing uranium hexafluoride production
levels. These sources believe, however, that the full effect of Can-
ada’s uranium upgrading policy will not be felt until 1990 and
thereafter, when major uranium conversion contracts with U.S.
utilities expire.

There are two domestic facilities for the conversion of yellowcake
into uranium hexafluoride. Allied Corporation, headquartered in
Morristown, New Jersey, operates a plant in Metropolis, Ilinois.
The other plant, located in Gore, Oklahoma, is operated by Se-
quoyah Fuels Corporation. The first has a capacity of 16.5 TST and
the second has a capacity of 11.8 TST. Because of reduced market
demand for uranium, employment at the two uranium hexafluor-
ide facilities declined from 637 in 1980 to 557 in early 1985.

U.S. imports of uranium hexafluoride increased from 16.1 million
pounds, valued at $626 million, in 1980 to 18.8 million pounds,
valued at $849 million, in 1984. Most of these imports were en-
riched at Department of Energy (DOE) enrichment facilities in the
United States and then reexported.

U.S. imports of uranium hexafluoride from Canada increased
during 1980-84 from 4.0 million pounds, valued at $148 million, to
8.5 million pounds, valued at $274 million. U.S. imports of uranium
hexafluoride from Canada continued to rise in 1985, increasing
from 1.2 million pounds, valued at $44 million, in the first quarter
of 1984 to 3.9 million pounds, valued at $101 million, in the first
quarter of 1985,

Shipments of uranium hexafluoride produced by the domestic
 conversion industry to foreign utilities fluctuated between about
1,500 and 3,500 short tons (in units of U308 content) annually
during 1980-84. A major portion of these exports went to Japan,
West Germany, Taiwan, and South Korea. The estimated foreign
market share acquired by the U.S. conversion industry during
1980-84 amounted to 10 percent or more. The ability of U.S. con-
verters to attract foreign utilities during 1980-84 was limited be-
cause conversion costs amount to only a small percentage of the
total cost of uranium fuel.

U.S. consumption information is not publicly available.

Because of the high level of uranium inventories currently held
by U.S. utilities and uranium suppliers, which have depressed
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market prices for uranium, most industry sources believe that U.S.
utilities would not immediately purchase uranium hexafluoride
from Canada if a duty rate of $3 per pound were imposed. Eventu-
ally, however, because of the difference in production costs between
domestically mined uranium and uranium mined in Canada, urani-
um hexafluoride ‘from Canada could compete again in the U.S.
market. A

Based on the assumption that uranium hexafluoride from
Canada would account for about one-third of the domestic market
for uranium hexafluoride in 1991, or about 50 million pounds, cus-
toms revenue in that year due to imports of uranium hexafluoride
from Canada would amount to about $150 million if the legislation
were in effect.

SECTION 218. SILICONE RESINS AND MATERJIALS

(Originally introduced as H.R. 2186)

Section 218 would amend the Tariff Schedules of the United
States (TSUS) to impose a single rate of duty on silicones in all
forms. Specifically, section 1(a)(1)(A) would amend headnote 2 to
part 4A of schedule 4 of the TSUS, defining “synthetic plastics ma-
terials,” to classify together silicone fluids, resins, elastomers, and
other silicone products whether or not they are in solid form in the
finished articles.

In section 1(a)2), the legislation would also amend headnote 2 of
part 4B of schedule 4 of the TSUS by inserting the following para-
graph: “(c) For the purpose of the tariff schedules, the term
“rubber” does not include silicones.”

Section 1(a)1(B) would insert a new tariff item (item 445.55) cov-
ering silicone resins and materials. The column 1 rate of duty
would under section 1(b) be subject to staged reductions to 3.9 per-
cent ad valorem in 1986 and 3.7 percent ad valorem in 1987. Sec-
tion 2 would make the provisions of the legislation effective upon
enactment.

Silicone rubber would no longer be classified in TSUS item
446.15 (with a column 1 duty rate of 0.8 percent ad valorem and an
LDDC rate of free), which provides for synthetic rubber. Nor would
the duty rates proposed for item 445.55 correspond to those for
item 445.56, where some of the subject articles are now classified
but which would no longer occur after enactment of the new law.

Silicones are a unique family of polymers, containing alternating
silicon and oxygen atoms in the polymer chain with various organ-
ic substitutes attached to the silicon atoms. Silicone fluids are clear
liquids of varying viscosities used as antifoaming agents, release or
parting agents, hydraulic or heat-transfer fluids, and permanent
water-repelling agents for leather, fabrics, and masonry. Silicone
elastomers are essentially high molecular weight fluids that offer
good resistance to weathering. They also have been recently used
in cosmetic or prosthetic implants. Silicone resins are used as elec-
trical insulation for varnishes and as protective paint films.

In general, silicones possess good electrical properties and, as
mentioned above, offer superior resistance to high temperatures
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and weathering. Silicones also possess a high degree of chemical in-
‘ertness, are nontoxic, and are easy to process.

According to the sponsor, the purpose of the legislation is to stop
‘the ad hoc basis of silicone classification. Currently silicones are
classified in one of nine TSUS categories with duties ranging from
0 to 8.6 percent ad valorem. This is a result of the TSUS being es-
tablished before silicones were commercialized. The rest of the in-
dustrial world treats silicones as a single product grouping in its
tariff schedules; this legislation, then, would bring U.S. Customs
practice in line with the customs practices of our trading partners.
The silicone tariff rates of our major trading partners are much
‘higher than ours, with rates of more than 10 percent. This bill,
however, would not raise U.S. tariffs. Rather, the legislation is rev-
enue neutral.

Silicone resins enter the U.S. under one of seven categories with
column 1 duties ranging from 8% ad valorem (silicone rubber) to
13.5% (other organo-silicon compounds, benzenoid). All but one of
the categories are eligible for GSP and all are eligible for CBERA.

U.S. production of silicones in all forms decreased from 328 mil-
lion pounds in 1979 to 292 million pounds in 1983.

" The markets for silicone fluids, elestomers, and resins, the prod-
-ucts of chief significance in the draft legislation are each dominat-
ed by three producers. These producers are Dow Corning, G.E.,
McGhan Nusil Corp., Union Carbide Corp, and Dexter Corp.

- Imports of the articles covered by this bill increased from 3.8 mil-
lion pounds in 1981 to 13.9 million pounds in 1984. The correspond-
ing increase in value was from $8.1 million to $23.3 million.

Export decreased slightly from 62.8 million pounds in 1981 to
62.1 million pounds in 1984. Although the value increased from
$127.4 million in 1981 to $133.7 million in 1984.

Consumption dropped from 316.7 million pounds in 1981 to 243.8
million pounds in 1983. The ratio of imports to total consumption
‘was 5.7 percent in 1983.

SECTION 219. CLASSIFICATION OF NAPHTHA AND MOTOR FUEL BLENDING
STOCKS

(Originally introduced as H.R. 2396 by Mr. Matsui)

Section 219 would make several changes in part 10 of schedule 4
of the TSUS to modify the tariff treatment of some naphthas and
create a new tariff item for motor fuel blending stocks. First, it
would amend headnote 1 to part 10 to require that motor fuel
blending stocks be classified in part 10 whether or not of benzenoid
origin. Second, it would add to headnote 2 a new paragraph defin-
ing “motor fuel blending stocks” and require verification they actu-
ally be used in manufacturing motor fuels. Third, it would create
new TSUS item 475.27 which defines all motor fuel blending stocks
as “any product (except naphthas provided for in item 475.35) de-
rived from petroleum, shale oil, or natural gas whether or not con-
taining additives which is actually used for direct blending in the
manufacture of motor fuel.” This item’s tariff rate would be identi-
cal to those on imported motor fuel.
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Finally, it would amend TSUS item 475.30 (coverning kerosene
derived from petroleum, shale oil, or both (except motor fuel)), to -
eé(clllide from that item both such fuel and motor fuel blending
stocks.

“Motor fuel blending stock” is a term used to refer to a variety
of materials derived from petroleum, shale oil, or natural gas,
which can be further processed into specification-grade motor fuel.
It can also be used to describe materials that can be physically
blended with other materials to make motor gasoline.

Motor fuel blending stocks could be used as a fuel in internal
combustion or other engines but are outside the American Society
of Testing Materials (ASTM) octane range. Generally, these prod-
ucts are mixed or blended with other chemicals, such as tetraethyl
lead (TEL), to obtain a higher octane product that meets the ASTM
octane specifications for motor fuel.

The legislation is designed to correct an anomaly currently in ex-
istence in the TSUS and made apparent by industry sources, ac-
cording to the sponsor. Under current law, the Customs Service in-
terprets the TSUS to require them to impose higher duties on cer-
tain components of motor fuels than on finished motor fuels.

From late 1983 through July 1984 a number of bills were intro-
duced in Congress pertaining to the tariff reclassification of cata-
lytic naphtha and motor fuel blending stocks/unfinished gasoline.
H.R. 4232 proposed a duty rate of .25 cent per gallon on catalytic
naphtha (a component used in the production of finished gasoline)
and H.R. 5455 reclassified unfinished gasoline and motor fuel
blending stocks by creating a new tariff item for them with a duty
;atiz of 1.25 cents per gallon, the same rate as for finished motor
uel.

The Administration proposed a single alternative in May 1984
that was designed to satisfy both sets of bills. Due to the complex-
ity of the products involved, the House-Senate conferees when dis-
cussing these bills determined that prior to furthur congressional
action on the issue the ITC should be asked to examine the desir-
ability of reclassification and its possible ramifications. The ITC re-
leased its report in April 1985.

Naphthas (whether straight or catalytic) and other motor fuel
blending stocks are currently classifiable in part 1, and part 2, or
part 10 of schedule 4 of the TSUS. Depending on its characteristics,
a particular blending stock may be classified

(1) in part 1, item 407.16, as a mixture, in whole or in part of
distillation/cracking/reforming process with no other chemi-
cals added. Catalytic naphthas are included in this category.

(2) in part 10, item 475.35 as a mixture, not in whole or in
part of benzenoid chemicals which is the result of distillation/
cracking/reforming process with no other chemicals added.
Column 1 duty is .25 cent per gallon and column 2 is .5 cent
per gallon.

(3) in part 2, item 432.10, as a mixture such as (1) and (2
above, to which are added lead alkyls, ethyl alcohol or other
nonbenzenoid organic chemicals. Column 1 duty is 5 percent ad
valorem but not less than highest rate applicable to any com-
ponent material. (This can result in rates as high as 10-15 per-
cent ad valorem.)
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If any of the above meet the ASTM criteria for motor fuel, they
are classified as TSUS item 475.25 with a column 1 duty of 1.25
cents per gallon.

Between 1977 and 1985, approximately 158 refineries ceased op-
erations. The typical closed refinery had a capacity of less than
50,000 barrels per day, with no cracking or other major crude pe-
troleum upgrading facilities. During the period 1981-83, the refin-
eries remaining open were primarily sophisticated units that oper-
ated at about 68-70 percent of capacity, compared with an average
of 85 percent in 1979.

During the first half of 1984, the refinery capacity utilization
rate averaged about 76 percent, as a result of higher gross inputs of
crude petroleum to refineries and lower total refining capacity. An-
other factor contributing to the decrease in U.S. production of re-
fined product and the subsequent decline in capacity utilization is
an increase in offshore refinery operations. Currently, the world
crude petroleum market is witnessing a situation of oversupply as
well as excess refinery capacity. Some of the excess production of
these offshore refinery facilities enters the U.S. market, which is
already faced with decreased demand for these refined products.

U.S. production of motor gasoline has dropped form 7.0 million
barrels per day (MBD) in 1977 to 6.5 MBD in 1984. Distillate fuel
oil has dropped from 3.3 MBD to 2.7 MBD over the same period
and residual fuel oil production has dropped even more precipitous-
ly from 1.75 MBD to .9 MBD over the period. The only product to
show a gain in production over the period was LP gas which in-
creased from 1.5 MBD to 1.7 MBD.

According to the 1977 Census of Manufacturers, 349 U.S. refiner-
ies were in operation in that year; however, as of January 1, 1983,
the number of operating refineries had fallen to 225, with a total
capacity to process 16.2 million barrels of crude petroleum per day.
As of January 1, 1985, there were 191 operating refineries in the
United States, with a crude petroleum capacity of 15.9 million
barrels a day. The decrease in the operating refineries since 1977 is
believed to result from the combination of factors, including de-
creased domestic demand for petroleum products, market shifts,
increased transportation costs, consolidation of refinery operations,
the end of the Federal entitlements program for small refineries, and
the decontrol of crude petroleum prices in 1981, Of the total refiner-
ies in operation, 131 are operated by independent refiners, which
account for 30 percent of U.S. refining capacity.

Employment in the petroleum refining industry decreased from
108,300 workers in 1979 to 100,600 in 1983. The number of produc-
tion workers declined from 72,800 in 1979 to 64,700 in 1983.

The major states producing petroleum products are Texas, Cali-
fornia, and Louisiana. As of January 1, 1985, these states account-
ed for about 41 percent of the total number of U.S. refineries and
57 percent of the total refining capacity.

The United States is a net importer of petroleum products, pri-
marily from Venezeuela and refineries in the Caribbean nations.
As a result of increased prices, the value of imports of all petrole-
um products increased form $11.4 billion in 1980 to $18.6 billion in
1984. U.S. imports of petroleum products could increase further as
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additional refinery capacity begins to be used in the OPEC nations
as well as other conventional-energy-rich nations. As of January 1,
1985, the OPEC nations had the capacity to refine 4.8 million bar-
rels per day of crude petroleum and are expected to have a refining
capacity of 7.7 million barrels per day by 1987.

Residual fuel oils accounted for about 28 percent of the total
value of U.S. imports of petroleum product in 1984. The major
sources of U.S. imports of residual fuel oils in 1984 were the North
Antiles (except the Bahamas) and Venezuela, together accounting
for 41 percent.

U.S. import of distillate fuel oils increased irregularly from 15
million barrels valued $552 million in 1980 to 103 million barrels,
valued at $3.3 billion in 1984. Venezuela, Mexico, and Canada sup-
plied 54 percent of total 1984 U.S. imports of distillate fuel oils.

U.S. imports of motor fuel increased irregularly from 19 million
barrels in 1980 to 102 million barrels in 1984; however, during the
same period the value of these imports increased from $716 million
to $3.2 billion. In 1983, the major sources of U.S. imports of motor
fuel were the Netherlands, accounting for 20 percent, and Venezu-
ela, accounting or 16 percent. In 1984, this situation was reversed,
with the Netherlands supplying 14 percent and Venezuela 22 per-
cent.

The value of U.S. exports of petroleum products increased by 265
percent during 1980-82. The reasons for this apparent dramatic
growth include an increase in the unit value of petroleum product
export and the 1982 relaxation of. export restrictions. However,
U.S. exports in 1984 declined by 25 percent to a value of $3.6 bil-
lion, because of the strength of the U.S. dollar in relation to other
currencies and oversupply of products on the world market.

The major markets for petroleum products have been other de-
veloped nations lacking significant reserves of crude petroleum for
use as a raw material base, especially Japan, Canada, the Nether-
lands, and Singapore. These four nations together accounted for
nearly 50 percent of U.S. exports of petroleum products. A notable
gxcleé)stion to this rule is Mexico, which was the third largest market
in .

Consumption of petroleum products decreased from 18.5 MBD in
1979 to 15.7 MBD in 1984. This resulted from consumer movement
to conservation and use of alternative energy sources. Consumption
of motor gasoline accounts for about 42 percent of total domestic
consumption of pertroleum products.

It is unlikely that the enactment of the legislation would effect
annual customs revenues, since motor fuel blending stocks have
been and are currently being dutied at the motor fuel rate of 1.25
cents per gallon.

SECTION 220. TELEVISION APPARATUS AND PARTS

(Originally introduced as H.R. 2349 by Mr. Rostenkowski)

This section would amend headnote 3(a) to part 5 of Schedule 6
to define the term “complete” when used in reference to a televi-
sion receiver as a receiver “fully assembled in its cabinet”. The
current headnote defines complete as “fully assembled.”
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Next, the bill adds another headnote to part 5, Schedule 6. It
would require that picture tubes imported in combination with
other articles are to be classified under the tariff provisions for pic-
ture tubes (TSUS item 687.35 through 687.44) unless they are to be
incorporated into complete television receivers, word processors or
ADP terminals or they are put up in kits containing all parts nec-
essary for assembly into complete television receivers, word proces-
sors or ADP terminals. Because of the change in language of head-
note 3 from “fully assembled” to fully assembled in its cabinet”,
the kit exception would only apply if all parts, including, a cabinet,
were imported. .

In an amendment offered by Mr. Rostenkowski, two temporary
suspensions were added to the scope of this section. The first added
912.14 to TSUS to provide for an 11% duty until 10-31-87 for tele-
vision picture tubes which would have been included in assembles
(provided for in 684.96) except for the changes made by this section
in headnote 4 to part 5 and except for the second temporary provi-
sion. The second provision adds TSUS item 912.16 and provides
temporary duty free treatment until 12-31-90, for color picture
tubes having a video display diagonal of less than 12 inches.

The purpose of these amendments was to provide a phase-in
period for the application of the 15% rate of duty on those picture
tubes which Customs had ruled were eligible to be dutiable at 5%
as assemblies and to suspend the duty on small TV picture tubes
which are not currently produced in the United States.

The purpose of this legislation is to prevent importers from
taking advantage of what the Committee believes to be a loophole
in the TSUS. Japanese picture tubes are sent to Mexico where they
are paried up with, but not assembled with, chassis and control
peanels. The merchandise is then shipped to the United States
where it is entered as color television receiver assemblies at a duty
rate of 5 percent ad valorem. The domestic industry believes that
the picture tube portion of the entry should receive the 15 percent
duty rate applicable to color television picture tubes.

Cathode ray tubes (CRT’s) are used in a variety of products in-
cluding television receivers, monitors for television studios, moni-
tors for security systems, certain types of data display terminals for
automatic data processing uses, video games, oscilloscopes and ter-
minals for word processing applications. Television picture tubes
are a type of CRT.

The principal differences between imported and domestic televi-
sion picture tubes are in the screen size designations and physical
mounting dimensions for the various tubes. .

Until recently domestically-produced data processing and word
processing products, including those incorporating video ‘display
terminals, have been considered qualitatively better than the im-
ported products. However, foreign producers, particularly in Japan,
Korea, Taiwan and Singapore, are progressing rapidly and are ap-
proaching the level of sophistication of U.S.-produced video display
terminal producers.

Color television picture tubes are classified under TSUS item
687.35 dutiable at a column 1 rate of 15 percent ad valorem, and a
column 2 rate of 60 percent ad valorem. Imports are not eligible for
GSP but are eligible for CBERA.
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Color assemblies (including kits containing all parts necessary
for assembly into complete receivers) are classified under TSUS
item 684.96, dutiable at a column 1 rate of 5 percent ad valorem
and a column 2 rate of 35 percent. Imports are not eligible for GSP,
but may qualify for duty-free treatment under the CBERA.

Domestic shipments of color television picture tubes increased
from 11.6 million units, valued at $881 million, in 1980 to 12.3 mil-
lion units, valued at $938 million, in 1984. This closely tracks the
trend for all CRT’s.

Despite a slight slump in 1982, domestic shipments of television
receivers increased steadily from 1980 to 1984. Shipments increased
from 10.3 million units, valued at $3.3 billion, in 1980 to 13.3 mil-
lion units, valued at $4.1 billion, in 1984 for a total increase of 29
percent in terms of quantity and 25 percent in terms of value for
the period. The average unit value of domestic shipments decreased
slightly from $319.50 in 1980 to $309.40 in 1984.

The CRT producing industry (including television picture tubes)
is a concentrated industry. There are some thirty manufacturers of
CRT’s in the United States. Many are captive producers, i.e., they
make CRTs for their own use, and others rebuild old CRT’s. The
leading six noncaptive producers (G.E., Philips, RCA, Sony, Wes-
tinghouse, Zenith) of new CRT’s represent more than 80 percent of
domestic shipments of such CRT’s.

Producers of CRT’s generally buy the components they need to
assemble the CRT’s rather than making them. Producers of CRT’s
tend to be large corporations which also make many other prod-
ucts. Specific data on employment in the production of CRT’s is not
available. Employment in the production of all electronic tubes
amounted to 35.5 thousand persons in 1982, the last year that data
was available. :

. The U.S. industry producing television receivers consists of 17
firms. Of these, 5 are U.S.-based firms, 1 is Netherlands-based, 8
are subsidiaries of Japanese firms, 2 are Taiwanese-owned and the
last is a South Korean based company.

Employment in the receiver industry has been declining in
recent years and currently stands at about 25,000 persons. In 1983,
the last year for which there were data, U.S. producers had gross
profits amounting to over $240 million.

Matsushita Industrial Co., located in Franklin Park, Illinois, pro-
duces approximately 55 percent of the Panasonic and 82 percent of
the Quasar color television sets sold in the United States. Most of
the color televisions produced use imported television chassis and
control panels assembled in Mexico. The assembled chassis and
control panels are shipped to the United States together with color
television picture tubes manufactured in Japan. The imported mer-
chandise is then assembled into U.S.-produced cabinets with other
U.S. and foreign components at Franklin Park.

U.S. exports of color television picture tubes decreased from
942,000 units, valued at $86.5 million, in 1980 to 347,000 units,
valued at $32.4 million, in 1984. The largest export market in 1984
for U.S.-produced color television picture tubes was Canada. Ex-
ports to Canada in 1984 amounted to 313,000 units, valued at $28.1
million, or 90 percent of the total units exported.
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Apparent consumption of color television picture tubes increased
from 11.3 million units, valued at $827.8 million, in 1980 to 12.7
million units, valued at $952.2 million, in 1984. The ratio of im-
ports to consumption, in terms of quantity, fluctuated between 5.2
percent and 8.1 percent during the period 1980 to 1984, with a ratio
of 6.2 percent in 1984.

The effect of this legislation on revenue would depend upon the
dutiable value of the picture tube portion of the merchandise. If we
assume that one-half of the value of each color television kit im-
ported in 1984 was attributable to the tube, the estimated revenue
increase resulting from the duty increase on the tube from 5 per-
cent to 15 percent would be approximately $2.9 million.

SECTION 221. BICYCLE-TYPE AND EXERCISER-TYPE SPEEDOMETERS

(Originally introduced as H.R. 2913 by Mr. Quillen)

The proposed legislation would delete item 711.93 from the TSUS
and insert a new item 711.92, covering bicycle-type and exerciser-
type speedometers and parts thereof. The column 1 rate of duty
would be 18.3 percent ad valorem, 110 percent ad valorem for
column 2 imports, and 17 percent ad valorem for imports from
LDDC’s. Staged rate reductions scheduled for item 711.93 would be
made applicable to the new item 711.92.

A speedometer is generally an accessory for a bicycle, but it is
usually standard equipment on an exercycle.

According to representatives of Stewart-Warner Corp., the pri-
vate sector advocate of the bill and sole U.S. manufacturer of this
type of speedometer, the provision would enhance the price com-
petitiveness of the U.S.-made product by closing a TSUS loophole
that unables importers to bring in speedometers that are identical
to bicycle speedometers except for a 10 cents plastic gear that en-
ables them to be mounted on the opposite side of a bike’s front
wheel (which is where exercycle speedometers go) and enjoy a 1.3
percent tariff treatment instead of the 19 percent tariff treatment
that should apply.

The Department of the Treasury initiated an antidumping inves-
tigation on bicycle speedometers from Japan (TSUS 711.93) in June
1971; in June 1972 it made an affirmative dumping determination.
As a result of this determination, the ITC instituted investigation
No. AA1921-98 in June 1972. In September 1972, the ITC deter-
mined that a U.S. industry was injured by reason of such imports.

The Department of Commerce, in an administrative review dated
July 2, 1982, ruled that speedometers used on exercisers and classi-
fied in TSUS item 711.98 would also be covered under the LTFV
findings on bicycle speedometers and would be included in subse-
quent reviews. The amount of the anti-dumping duty currently im-
posed on the subject speedometers from Japan ranges from zero to
25% ad valorem.

Speedometers, other than for bicycles, which are covered by
TSUS item 711.98 are assessed a column 1 rate of duty of 0.6 per-
cent ad valorem. Bicycle speedometers (TSUS 711.93) are assessed a
column 1 rate of 18.3 percent ad valorem. Articles under TSUS
711.98 are eligible for duty-free entry under GSP, if imported from
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designated beneficiary develping countries. Also, products of benefi-
ciary countries entered under both tariff items are eligible for
duty-free entry under CBERA.

Data on U.S. producers’ shipments are not available, since their
publication would constitute the disclosure of the operations of the
sole firm in the industry, Stewart Warner Corporation.

U.S. imports of bicycle speedometers and their parts increased,
in terms of value, from $2.6 million in 1980 to $4.4 million in 1984,
or by 69 percent. Japan was the major supplier during 1980-84, ac-
counting for 72 percent of such imports during the period. No
CBERA-eligible countries supplied such articles during 1980-84.

Data on imports of speedometers for exercisers are not separate-
ly reported; however, such imports (included in TSUSA statistical
annotation 711.9820) are estimated to have increased from $2.2 mil-
lion to $3.8 million, or by 73 percent during the period. As with bi-
cycle speedometers, Japan was the principal supplier of speedom-
eters, tachometers and parts other than for bicycles during 1980-
84, with a 63 percent share of such U.S. imports.

Data on exports of bicycle speedometers and exercise speedom-
eters are not reported separately. Industry sources indicate that ex-
ports of such articles are negligible.

Data on apparent U.S. consumption of bicycle and exercise speed-
ometers cannot be made available.

Estimated customs revenues would probably increase substantial-
ly if the new tariff item were enacted. Estimates of duties collected,
based on 1984 imports of exercycle speedometers, indicate the reve-
nues would increase from about $49,000 to $750,000, should the
r?te of duty increase from 1.3 percent to 19.6 percent on these arti-
cles.

SECTION 222. MARKING OF WATCHES AND WATCH COMPONENTS

(Originally introduced as H.R. 2029 by Mr. Anthony)

Section 222 amends headnote 4 to schedule 7, part 2E of TSUS,
to retain present marking requirements except for the following
changes: ‘

Dials would no longer be subject to marking requirements.

The word “conspicuously”’ would be replaced by the word
“legibly,” because a conspicuous marking may not be possible
on the bezel.

A fifth mode of marking—mold-marking—would be added.

The requirement concerning adjustments would be deleted.

The manufacturer would be given the option of marking
either the watch case or the bezel.

The purchase of a particular watch or clock is partly dependent
on the reputation of the country of manufacture for quality. Since
the consumer rarely inspects watch and clock components, the la-
beling of internal parts of a timepiece offers no perceptible advan-
tage to the consumer in differentiating quality. Accordingly, this
legislation purports to reduce regulatory requirements which pro-
vide no apparent advantage to the consumer.

The duty on watches and clocks varies from a fairly straight for-
ward duty on the assembled clock or watch to a duty equal to the
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sum of duties attributable to case and movements. With only a few
minor exceptions these articles are not eligible for benefits under
.the GSP but are eligible for CBERA treatment unless they contain
any material that is the product of a column 2 country. Watches
and watch movements produced or manufactured in an insular
posession of the U.S. are eligible for duty free treatment if they
conform to the quota and other requirements of headnote 6 to
schedule 7 which details a rather complex program of preferences
enacted in 1982 designed to assist the watch industry in the U.S.
Virgin Islands.

The estimated value of U.S. producer’s shipments of watches,
clocks and components decreased from $996 million in 1980 to $841
in 1984. Quantity data are not available due to the product mix in-
cluded in the legislation.

U.S. imports of watches, clocks, and components, in terms of
value, increased from $1,025 million 1980 to $1,227 million in 1981.
Such imports then dropped to $658 million in 1983 and increased to
$887 million in 1984, or by 34 percent. The leading supplier of
watches, clocks, and components in 1984 was Japan, accounting for
$347 million, or 39 percent of the total. Switzerland and Hong
Kong followed with $180 million and $164 million (20 and 19 per-
cent) respectively. _

U.S. exports of watches, clocks, and components, in terms of
value, increased from $67 million in 1980 to $84 million in 1981.
Since then, they have steadily declined to $60 million in 1984, or by
30 percent since 1981. The Philippines was the leading market, re-
ceiving $13 million, or 22 percent of the total in 1984. Canada and
Taiwan were the second and third largest market, receiving $11
million and $6 million (18 and 10 percent) respectively.

Apparent U.S. consumption rose from $1,954 million in 1980 to
$2,094 million in 1981. It then declined to $1,534 million in 1988.
Apparent U.S. consumption rose 9 percent in 1984 over that in
1983, to $1,669 million.

There would be no revenue effect of enactment of this legislation.

SECTION 223. CASEIN

(An amendment offered by Mr. Dorgan)

The proposed legisiation would change the present tariff treat-
ment of imported casein, in terms of both its classification and the
applicable rates of duty. Imported casein is currently classified in
schedule 4 of the Tariff Schedules of the United States (TSUS) cov-
ering chemicals and related products. This provision would reclassi-
fy the product under a provision in schedule 1, which covers agri-
cultural products. As a result of this reclassification, the column 1
or most-favored-nation rate of duty applicable to imported casein
would be 0.2 cent per pound duty rather than the current duty rate
of “free”. The amendment would broaden the product coverage of
TSUS item 118.45 by amending the article description to include
casein.

The Committee believes that casein is more appropriately classi-
fied as a dairy product in schedule 1, rather than a chemical prod-
uct in schedule 4, because that is how it is predominantly used.
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Casein, the principal protein fraction of milk, is manufactured by:
a precipitation process similar to that used in making cheese.;
Casein is produced in two major grades—food quality and industri-;
al grade. The difference is primarily the absence of pathogenic or-:
ganisms in the milk used, the level of sanitation standards main-
tained in the processing plant, and the amount of heat used in
sterilizing the casein product. Industrial grade casein, made under
lower sanitary standards, is less expensive than food grade; it may.
originate in countries where rinderpest, hoof-and-mouth disease,
brucellosis, and/or tuberculosis are uncontrolled. The presence of:
these diseases in uncontrolled form in any country disqualifies its
dairy products from food or feed uses in the United States. ;

Casein is utilized in two main areas—food, feed, and pharmaceu-
tical uses (approximately 80 percent) and industrial applications
(approximately 20 percent). In food, ¢asein is an ingredient in syn-
thetic cheese (primarily in frozen pizzas for home consumption),
coffee whiteners, frozen desserts and whipped toppings, bakery
products, and diet foods. The principal feed use is in calf-weaning
supplements. Casein is also used in special infant formulas for lac-
tose-intolerant children, as well as in some other medical, nutri-
tional, and pharmaceutical applications. While insignificant in
terms of the quantity used therein, the casein used in these prod-
ucts is critical to the health of persons requiring them and no
known practical substitute for casein exists. Industrial uses are in
glues, paper and textile coatings, and binders. Industrial usage of
casein is declining as other products provide superior price or per-
formance characteristics, while the quantity used in artificial
cheese has grown rapidly.

U.S. dairy farmers, seeking additional markets for milk, have
long focused on imported casein. Proposals to limit or impose a
duty on casein have been introduced in every recent session of Con-
gress. .

In December 1979 the Commission submitted to the Committee
on Ways and Means its report entitled Casein and Its Impact on
the Domestic Dairy Industry (investigation No. 332-105, USITC
Publication 1025).

Pursuant to request, the Commission conducted an investigation
(No. 22-44) of the effect of casein imports on the domestic dairy
price support program. It reported to the President on January 29,
1982 (USITC Publications 1217) that imports of casein do not have
a deleterious effect on the operation of the dairy price support pro-
gram. .

Casein is provided for eo nomine in TSUS item 493.12, under the
superior heading ‘‘Casein and mixtures in chief value thereof
(other than a product described in item 118.45); item 118.45 covers
milk protein concentrates. Imported casein enters the United.
States free of duty from all countries; accordingly, preferential
tariff programs are inapplicable.

As indicated above, the column 1 rate of duty under TSUS item
118.45 (to which casein would be added) is 0.2 cent per pound. The
column 2 duty rate is 5.5 cents per pound. In addition, imports:
from Israel enter the United States free of duty under the United
States-Israel Free Trade Area Agreement; products of beneficiary
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‘countries under the Generalized System of Preferences (GSP) and
'the Caribbean Basin Economic Recovery Act (CBERA) also enter
free of duty. )
.. There is no known domestic commercial production of casein.

- Importers include subsidiaries and affiliates of the Irish and New
Zealand Dairy Boards (the principal exporters to the United
States), U.S. dairy processing companies, and major industrial
usérs of casein, as well as distributors.

“There were no exports of casein from the United States in 1984.

Casein imports are presently free of duty. If this bill were en-
.acted, casein would be subject to a 0.2 cent per pound duty under
column 1 and a 5.5 cents per pound duty under column 2. In 1984,
this would have resulted in an increase in customs revenues of ap-
proximately $310,000 for column 1 imports and $275,000 for column
2 (Polish) imports, or a total of $585,000.

Subtitle C—Temporary Changes in Tariff Treatment
SECTION 231. COLOR COUPLERS AND COUPLER INTERMEDIATES

(Originally introduced as H.R. 2474 by Mr. Duncan)

This legislation would amend item 907.10 and 907.12 of the Ap-
pendix to the TSUS to continue through December 31, 1990 the
suspension of the column 1 rate of duty on photographic coupler
intermediates provided for in item 907.10, an actual use provision;
and on photographic color couplers provided for in item 907.12. The
column 2 rate of duty would remain unchanged. The description of
item 907.10 is amended to exclude from suspension the color cou-

- pler commonly referred to as C-1.

Coupler intermediates are organic chemical compounds that are
used in the production of color couplers. A color coupler is a more
advanced organic compound that is incorporated in photographical-
ly sensitized material and reacts chemically with oxidized color de-
velopers to form a dye. Color couplers are used to make color pho-
tographic paper, film and graphic arts materials.

The bill would enable the Eastman Kodak Co., a domestic firm,
to continue to import duty-free for a temporary period certain color
couplers and coupler intermediates that it does not make and that
cannot be obtained domestically. Continuing the duty suspension
would help keep its products (i.e., photographic color paper) com-
petitive in U.S. and world markets. Eastman Kodak produces some
color couplers and coupler intermediates for captive use; however,
since its plants cannot meet all of its requirements, the company
must import selected products.

The majority of imported coupler intermediates are currently
classifiable in items 403.59, 404.90, and 406.42. Color couplers are
classified in item 408.41, photographic chemicals. The column 1
duty rates vary from 11.7 percent ad valorem to 13.5 percent ad va-
lorem, The column 2 rates vary from 7 cents per pound plus 50 per-
cent ad valorem to 7 cents per pound plus 62 percent ad valorem.

Color couplers are eligible for duty-free treatment under the GSP
and for the LDDC rate but coupler intermediates are not. Both are
eligible for duty free treatment under the CBERA.
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Data on domestic production is not available as it would reveal-
business confidential information. \

Eastman Kodak is the principal domestic producer of coupler in-’
termediates and color couplers, and its total production is for cap-
tive use in the production of photographic color paper.

Formerly, the 3M Co. produced photographic color paper, color’
couplers and intermediates in the United States, but also imported?
intermediates and color couplers from its Italian and English sub-
sidiaries. 3M had been producing color couplers in the United
States from imported coupler intermediates to reduce its requlre-

ments for imported color couplers.

In 1982 it requested the introduction in Congress of the bill (8.
2889) that resulted in the suspension of duties on color couplers
and coupler intermediates. According to industry analysts, despite
the duty suspension, 3M found it increasingly difficult to produce
these products profitably in the United States and in 1984 ceased
domestic production.

Import statistics on coupler intermediates and color couplers are
not separately maintained. Eastman Kodak reported that in 1983 it
imported approximately 155,000 pounds of these products, mostly
from Japan and Western Europe. Because color couplers and inter-
mediates are continually changing, Kodak could not predict its
future imports exactly. It estimates, however, that imports of these
products will increase by approximately 10 percent per year during
the next few years.

lgxact data is not available but exports are estimated to be negli-
gible.

Consumption data on coupler intermediates and color couplers
are not available. The photographic color paper production in the
United States, however, can be used to determine the trend in con-
sumption of these chemicals over a certain period. During 1977-80,
U.S. sales of photographic color paper increased from an estimated
$72 million to an estimated $200 million, and industry sources esti-
mate that this growth pattern continued through 1984.

Based on 1983 import data obtained from Eastman Kodak, the
potential loss of revenue resulting from enactment of this legisla-
tion would probably be about $110,000 per year.

SECTION 232. POTASSIUM 4-SULFOBENZOATE

‘(Originally introduced as H.R. 2332 by Mr. Evans of Iowa)

This section would suspend until December 31, 1990 the column
1 rate of duty for p-sulfobenzoic acid, potassium ‘salt (potassium 4-
sulfobenzoate). Column 2 would remain unchanged.

P-sulfobenzoic acid is used as an intermediate in the manufac-
ture of probenecid which is a diuretic.

As one of two U.S. manufacturers of the drug probenecid, Sals-
bury Laboratories will use imported p-sulfobenzoic acid exclusively
to produce probenecid. A company official states that by eliminat-
ing the duty on the subject chemical, U.S. manufacturers of proben-
ecid will then be able to compete in the end-product market with
low-cost imported probenecid. Approximately 26 percent of the U.S.
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gp]:igxé%nt consumption of probenecid was accounted for by imports
in .

The column 1 rate of duty of p-sulfobenzoic acid is presently 1.7
cents per pound:plus 17.9 percent ad valorem. The column 2 rate of
duty is 7 cents per pound plus 57 percent ad valorem. It is not eligi-
ble for GSP but is eligible for CBERA.

The chemical p-sulfobenzoic acid, potassium salt is not produced
in the United States. Use of this chemical by Salsbury Laborato-
r%qessé Inc. as an intermediate in production of probenecid began in
1983.

‘No records exist to show either the quantity or value of imports
of this chemical during 1980-85. An industry source estimates that
approximately 7,300 pounds, valued at about $26,000, were import-
ed in 1984. The same source estimates 1985 imports to be about
9,100 pounds, valued around $32,000.

U.S. export data for p-sulfobenzoic acid and its salts are not
available as this chemical is classified in a residual (basket) Sched-
ule B number. According to industry sources, there are no U.S. ex-
ports of the subject chemical.

U.S. consumption is estimated to be approximately that of im-
ports.

Revenue losses for 1986 are estimated to be $15,000 in 1986. .

SECTION 233. 2,2-OXAMIDO BIS-[ETHYL 3-(3,5-DI-TERT-BUTYL-4-
HYDROXYPHENYL) PROPIONATE]

(Originally introduced as H.R. 2351 by Mr. Rowland)

The proposed legislation would temporarily suspend the column
1 rate of duty on imports of 2,2'-oxamido bis{ethyl 3-(3-5-di-tert-
butyl-4-hydroxphenyl) propionate], classified in item 405.34 of the
TSUS until December 31, 1990. The column 2 rate of duty would
remain unchanged.

The subject chemical is a synthetic organic chemical used by in-
dustrial processors and fabricators as a high-performance antioxi-
dant and metal deactivator in various polymers, such as polypro-
pylene, polyethylene, and polystyrene.

Although other antioxidants are used in polymer applications,
this chemical meets specifications -in specific applications not
séerved by any other antioxidant currently produced in the United

tates.

The temporary duty suspension is intended to permit Uniroyal,
which is the major U.S. importer, to supply this chemical to its cus-
tomers in a cost-efficient manner. It is not currently produced in
the United States. The Uniroyal Chemical Division of Uniroyal Inc.
has indicated it cannot produce the chemical domestically without
diverting fully utilized production capacity and facilities from the
manufacture of other chemicals.

This chemical is classified in item 405.34 of the TSUS. The
column 1 rate of duty is 13.5 percent ad valorem, and no preferen-
tial duty rate is afforded to imports from LDDC’s. The column 2
rate of duty is 7 cents per pound plus 58 percent ad valorem. Im-
ports of this chemical are not eligible for duty-free entry under
GSP. However, imports are eligible for CBERA.
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There is no domestic production.

Data on imports is business confidential.

U.S. consumption is apparently equal to imports.

If the estimated import and price levels of 1984 remain un-
changed, the potential annual customs revenue loss would be ap-
proximately $50,000.

SECTION 234. DICYCLOHEXYLBENZOTHIAZYLSULFENAMIDE

(Originally introduced as H.R. 1265 by Mr. Campbell)

Section 234 would suspend the column 1 rate of duty for dicyclo-
hexylbenzothiazylsulfenamide (DCBS), classified in item 406.39 of
the Tariff Schedules of the United States (TSUS), until December
31, 1990, and would add. item 906.45 to subpart B of part 1 of the
Appendix to the TSUS. The column 2 rate of duty would remain
unchanged.

DCBS is a rubber-processing accelerator which speeds the cross-
linking reaction of rubber with sulfur. Sulfur bridge cross-links
(vulcanization) makes the rubber harder and stronger, while elimi-
nating the tackiness of untreated rubber. Rubber compounders use
an average of 1.5 pounds of DCBS per 100 pounds of raw rubber.

The present duty on DCBS increases the manufacturing cost of
steel-belted radial ply tires. At the present time, DCBS is not pro-
duced in the United States.

DCBS is classified in TSUS item 406.39, with a column 1 duty
rate of 1.7 cents per pound plus 16.2 percent ad valorem. The
column 2 rate is 7 cents per pound plus 52 percent ad valorem.
LDDC rates are provided for this item. DCBS is not eligible for
duty free treatment under the GSP. However, imports from desig-
nated Caribbean countries could be eligible for duty free treatment
under the CBERA.

There is no domestic production

DCBS it is regarded as a specialty adhesion promoter, with spe-
cific application in the steel belting construction of radial tires. Do-
mestic producers of other sulfenamide accelerators are American
Cyanamid Co., B.F. Goodrich Chemical Co., the Goodyear Tire and
Rubber Co., Monsanto Corp., and Uniroyal, Inc. These producers
regard DCBS as a low-volume specialty accelerator that will not ad-
versely affect their production or sales of sulfenamide accelerators.

The major importer of DCBS is Mobay Chemical Company,
which imports it from its parent company, Bayer A.G. of the Feder-
al Republic of Germany. From 1979 to 1983 imports of DCBS
ranged from 88,000 to 190,000 pounds. Industry sources estimate
that imports of DCBS during 1984 were less than 500,000 pounds.

There were no U.S. exports in the past five years.

Date on apparent U.S. consumption are not available.

The estimated revenue losses for the three-year period from 1985
through 1987, set forth below, are based on ITC data and industry
sources.

Estimated revenue loss

Year: Thousands
1085 orveerseeseeeeensuereaserat e s et a3 e R e e e a et $263
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SECTION 235. 2,4 DICHLORO-5-SULFAMOYL BENZOIC ACID

(Originally introduced as H.R. 1734 by Mr. Jones of Oklahoma)

Section 235 would add item 906.48 to the TSUS to temporarily
suspend the column 1 rate of duty on 2,4 dichloro-5-sulfamoyl ben-
zoic acid (lasamid). The column 2 would remain unchanged. The
duty suspension would be effective until December 31, 1990.

Lasamid is an intermediate chemical used to produce the drug
furosemide. Lasamid is an odorless, white crystalline powder solu-
ble in acetone, alcohol, and weak caustic solutions. As of 1985 only
one U.S. pharmaceutical firm manufactured furosemide domestical-
ly and this same firm consumes about 95 percent of total imports
of lasamid. Duty suspension would enable the company to be more
competitive with imported furosemide.

.Lasamid is currently tariffed at column 1 duty rate of 1.7 cents
per pound plus 18% ad valorem. The column 2 rate is 7 cents per
pound plus 57.5 percent ad valorem. Lasimid has no LDDC rate
and no GSP eligibility but does qualify for duty free entry under
the CBERA.

. American Hoechst is the only significant importer of lasamid
and imports have ranged from 48,766 lbs to 121,915 pounds over
the past five years. In 1984 imports were 40,590 Ibs. Lasamid cost
approximately $10 per 1b.

" Data on U.S. consumption is not available.

Estimatéd revenue losses in 1986 are $190,000, in 1987, $198,000,
and in 1988, $206,000.

SECTION 236. DERIVATIVE OF N-[4- (2-HYDROXY-3-
PHENOXYPROPOXY) PHENYL]ACETAMIDE

(Originally introduced as H.R. 2352 by Mr. Rowland)

The proposed legislation would add new item 907.11 to the Ap-
pendix to the Tariff Schedules of the United States (TSUS) in order
to suspend the column 1 rate of duty on derivatives of N-{4-(2-hy-
droxy-3-phenoxypropoxy)phenyllacetamide until December 31, 1990.

The subject product is a fortifier for epoxy resins that is capable
of improving the strength and elasticity of the resin while avoiding
brittleness. The subject product is not currently produced in the
United States. The epoxy resins and articles of plastics that are ca-
pable of being improved by the fortifier are produced in the United
States. Import duties on the fortifier increase the cost of the fortifi-
er to domestic epoxy resin manufacturers.

The fortifier for epoxy resins is classified in TSUS item 407.16,
covering other mixtures in whole or in part of any of the product
provided for in subpart 1B of Schedule 4 of the TSUS (benzenoid
industrial organic chemicals). The column 1 duty rate of the fortifi-
er is 1.7 cents per pound plus 13.6 percent ad valorem, but not less
than the highest rate applicable to any component material; the
column 2 rate of duty is 7 cents per pound plus 43.5 percent ad va-
lorem, but not less than the highest rate applicable to any compo-
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nent material. The fortifier is eligible for duty-free entry under
CBERA and GSP, (unless it is imported from Venezuela).

If the active ingredient of the fortifier were imported in a form
that is 95 percent or more pure, the active ingredient would be
classified under TSUS item 405.34. The column 1 rate of duty of
13.5 percent ad valorem under this tariff item would not apply to
the mixture since it is lower than the column 1 rate of duty for
TSUS item 407.16. The column 2 rate of duty under item 405.34, 7
cents per pound plus 58 percent ad valorem, would apply to the
mixture if it were the highest rate applicable to any component
material. :

There is no domestic production.

Separate import data for the fortifier are not available, since this
mixture is one of the many articles classified as “other benzenoid
chemical mixtures”. Since this product was patented in 1984, it is
unlikely that there were any imports in commercial quantities
The only known source of this mixture is Canada. No imports were
supplied by columnn 2 sources. The importer of this chemical is
Uniroyal, Inc.; the firm has projected a growing U.S. market for
this product.

Apparent U.S. consumption is estimated to be approximately
equal to the level of imports.

If the import quantities and price levels projected for 1985-87 are
realized, the potential annual loss of customs revenue would
amount to approximately $38,000 in 1985, $94,000 in 1986, and
$157,000 in 1987. The quantity of imports of the fortifier is expect-
ed to increase significantly because of the improved strength and
reduced brittleness that it imparts to epoxy resins.

SECTION 237. 1,2-DIMETHYL-3,5-DIPHENYL-1-H-PYRAZOLIUM METHYL
SULFATE (DIFENZOQUAT METHYL SULFATE)

- (Originally introduced as H.R. 2693 by Mr. Roe)

This section would amend Subpart B of “part” of the Appendix
to the TSUS by adding a new item, 907.24, described as 1,2-dimeth-
yl -8,5-diphenyl-1-H-pyrazolium methyl sulfate (difenzoquat methyl
sulfate) provided for in item 408.22 of the TSUS. The column 1 and
column 2 rates of duty would be “free” until December 31, 1990.

The chemical difenzoquat methyl sulfate is synthetically pro-
duced from benzene derivative and other chemicals. It is used as a
selective postemergence herbicide for the control of wild oats in
barley and wheat.

A number of the sponsor’s staff stated that the bill was intro-
duced on behalf of American Cyanamid Co., the only producer of
this herbicide. A company official stated that elimination of the
duty on this herbicide would result in a lower cost of the final
product to U.S. consumers.

The herbicides difenzoquat methly sulfate is currently classified
in a residual “basket” category for herbicides, not artificially
mixed, which are provided for in the Chemical Appendix to TSUS-
item 408.19. Articles entered under item 408.19 are presently duti-
able at a column 1 rate of 14.4 percent ad valorem, an LDDC rate
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of 13.5 percent ad valorem, and a column 2 rate of 7 cents per
-pound plus 48.5 percent ad valorem.

" The herbicide is currently eligible for duty-free treatment under
GSP and also under CBERA. Since September 1, 1985, imports of
this product from Israel may be entered free of duty.

There has been no domestic production in the past 5 years.
American Cyanamid holds the patent on this product and produces
it only. through their subsidiary in Belgium.

In 1984, imports of this herbicide amounted to approximately
540,000 pounds. All of the imports in 1984 came from the Nether-
lands and were shipped to American Cyanamid.

Data for domestic consumption of this herbicide are not avail-
able; however, an industry source indicated that domestic consump-
tion during the past five years was essentially the same as imports.

Based on data provided by an industry source, the following are
estimated revenue losses: $360,000 in 1986; 365,000 in 1987; and
385,000 in 1988.

SECTION 238. DICOFOL

(Originally introduced as H.R. 2311 by Mr. Schulze)

‘Section 238 would temporarily suspend the duty on 1,1-bis(4-
chloropheny1)-2,2,2-trichloroethanol (Dicofol) for items entered be-
tween September 30, 1985 through December 31, 1990.

Dicofol is a synthetically produced chlorinated insecticide (more
specifically, a miticide). It is currently being used on cotton, citrus
fruits, field corn, beans, and approximately 60 other types of crops
for the control of various species of mites. Other domestically pro-
duced miticides are also used to control mites on certain crops;
however, Dicofol has the largest number of registered crop uses
compared with other miticides. In many instances, Dicofol is the
only registered miticide available.

Dicofol is classified in TSUS item 408.28, covering other insecti-
cides. Articles covered by this item are dutiable at a column 1 rate
of 14.9 percent ad valorem, an LDDC rate of 12.5 percent ad valo-
rem, and column 2 rate of 7 cents per pound plus 64.5 percent ad
valorem.

On January 12, 1984, Public Law 97-446 was enacted, which in
its section 133 temporarily reduced the rate of duty on Dicofol to
the rate applied to articles classified in TSUS item 408.24. The
column 1 duty rate now applied to Dicofol imports as a result of
this temporary legislation is 8.6 percent ad valorem.

Dicofol, as an article classified in TSUS 408.28 is eligible for GSP
and CBERA.

There is no domestic production.

According to industry sources, U.S. imports of Dicofol in 1984
amounted to -approximately 2.6 million pounds, valued at $5.9 mil-
lion. The majority of these imports came from Italy and were

_ shipped to Rohm and Haas. U.S. imports of Dicofol from the other
foreign source in 1984, from Makhteshim-Agan in Israel, entered
free of duty under the GSP. The exact quantity of GSP imports in
1984 is not available, since other chemicals are classified in the
same tariff item.
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Based on 1984 import levels, annual revenue loss is estimaed to
be $600,000 during 1986-1990.

SECTION 239. CERTAIN KNITWEAR FABRICATED IN GUAM

(Originally introduced as H.R. 2225 by Mr. Blaz)

Section 239 suspends duty on sweaters from Guam assembled by
U.S. citizens, nationals, or resident aliens from preshaped parts
within guidelines of headnote 3(a) and within quota levels through
October 31, 1992. This section is intended to apply solely to sweat-
ers imported from Guam. Notwithstanding section .603(c) of the
Covenant to Establish a Commonwealth of the Northern Mariana
Islands in Political Union with the United States, it would not
create new benefits or requirements for articles imported from the
Northern Mariana Islands.

The articles in this legislation are full-fashioned sweaters, items
of knit outerwear covering the body but not extending below mid-
thigh. Full-fashioning is a method of construction in which the
sweater parts are made to conform to the contours of the human
body. The preshaped parts are then joined by a process known as
looping or by sewing.

The purpose of the bill is to reinstate existing practice with re-
spect to country of origin determination for duty assessment pur-
poses for knit to shape apparel imported into the U.S. from Guam.
The existing country of origin determination allows products to be
considered products of insular possessions (general headnote 3(a)(1)

_if they do not contain foreign materials amounting to more than 70
" percent of their total value. Sweater imports from Guam and the
Commonwealth of Northern Mariana Islands (CNMI) have been
able to benefit from this provision in the past. .

Customs has recently, however, issued new final rules of origin
for textiles which state that “trimming, and/or joining together by
sewing, looping, linking, or otherwise completed knit-to-shape com-
ponent parts produced in a single country . . . do not constitute a
substantial transformation; therefore, a sweater completed by such:
a process is a product of the country of origin of the component
part.’

The interagency Committee for the Implementation of Textile
Agreement (CITA) has established special quota exemptions for
Guam and CNMI. However, the governments of these two insular
possessions have protested that the quantities are too small and
combined with the imposition of duties, will result in severe eco-
nomic hardship. :

This section addresses only the tariff, not the quota. '

During 1984, the average rate of duty paid on sweaters was 27
percent ad valorem; the actual MFN rates ranged from 5 percent
to 38.8 percent ad valorem. On February 27, 1985, CITA provided
for special MFA quota exemptions for exports of sweaters from
Guam and CNMI between November 1, 1984 and October 31, 1985.
Exempted from quotas were 160,000 dozen sweaters of cotton, wool
or man made fibers assembled in Guam and 70,000 dozen sweaters
assembled in CNMI. Sweaters exceeding these limits are charged
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against the quota of the country of origin, usually where the parts
were knit.

Domestic production of all sweaters-and textile fibers increased
from 9.2 million dozen in 1979 to 10.7 million dozen in 1983.

The number of establishments in the U.S. sweater industry de-
clined from 837 in 1980 to 790 in 1983. At the same time employ-
ment decreased from 69,300 workers to 62,200. Much of the decline
has been attributed to the increase in imported sweaters and the
increased use of new high-technology, less labor-intensive machin-
ery.

Imports of all sweaters of textile fibers rose from 12.5 million
dozen in 1980 to 20.2 million dozen in 1984,

The four major suppliers—Taiwan, Hong Kong, Korea, and
China—accounted for 76.5 percent of the 1984 imports. Faced with
tight quotas, manufacturers in these countries have moved more
production offshore to subsidiaries in smaller, less-developed coun-
tries and to U.S. insular possessions in the Pacific that have less
restrictive quotas or no quotas.

Imports from Guam and the CNMI, which together accounted for
approximately one percent of all sweater imports in 1984, increased
significantly from 1982 to 1984. In 1982, the first year of produc-
tion, Guam exported 33,000 dozen sweaters, valued at $2.7 million.
By 1984, shipments of sweaters from Guam had increased 245 per-
cent to 114,000 dozen, valued at $10 million. Production of sweaters
in the CNMI began in 1984, when exports to the United States to-
taled 40,000 dozen, valued at $5 million.

Total sweater exports were small compared with imports and de-
clined during 1980-84. Producers attributed this decline to the in-
creased strength of the U.S. dollar and the resulting decline in the
price competitiveness of their sweaters abroad. Exports decreased
by 42 percent in quantity and by 56 percent in value during 1980-
84 to 77,000-dozen, valued at $2.6 million.

Consumption rose from 19.2 million dozen sweaters in 1979 to
26.3 million dozen in 1983.

No change in revenue effect is expected as currently these sweat-
ers are entering the U.S. duty free.

SECTION 240. 3,7-BIS (DIMETHYLAMINO)-PHENAZATHIONIUM CHLORIDE

(Originally introduced as H.R. 2312 by Mr. Schulze)

Section 240 would provide for a suspension of the column 1 rate
of duty for methylene blue. The column 2 rate of duty would not be
changed. The duty suspension would be effective with respect to ar-
ticles entered or withdrawn for consumption on or after the 15th
date after the day of enactment of the bill, and would be in effect
until December 31, 1990.

Methylene blue is used as a dye for cotton and wool in the textile
industry, as an indicator in chemical oxidation-reduction reactions,
as a biological and bacteriological stain, as an antidote to cyanide
poisoning, and as an anodyne and an antiperiodic. In addition, it is
used as a processing stabilizer in the manufacture of acrylic mon-
omers. Although other chemical stabilizers are produced in the
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United States, this chemical meets specifications in selected appli-
cations not served by the other stabilizers.

_The purpose of this bill is to suspend the duty on methylene blue
since there is no domestic production. .

The column 1 rate of duty of methylene blue is 22.7 percent ad
valorem; the LDDC rate is 20 percent ad valorem; and the column
2 rate is 7 cents per pound plus 70 percent ad valorem.

Imports of this product are not eligible for GSP but are eligible
for CBERA. .

There is no domestic production. '

Imports have averaged 36,000 pounds per year in the period
1979-1983 with the exception of a spurt in imports in 1980 to
94,000 pounds.

Based on most recent import data, revenue loss would be ap-
proximately $3,000 per year during 1986-1990,

SECTION 241. DINITRO-O-TOLUAMIDE

(Originally introduced as H.R. 2333 by Mr. Evans of Iowa)

Section 241 would temporarily suspend the column 1 duty on 8.5
dinitro-o-toluamide (TSUS 411.93). Column 2 would remain un-
changed. The suspension would be until December 31, 1990.

The chemical, 3.5-dinitro-o-toluamide (commonly known as zoa-
lene), is a bacteriostate that is used specifically as an additive to
animal fees to inhibit or delay the development of animal coccidio-
sis, a disease caused by protozoan parasites. The disease primarily
affects domestic animals and birds and only occasionally affects
man and horses.

Salsbury Laboratories is the only domestic producer of zoalene.
Demand for the product is confined to a small segment of the over-
all market for coccidiostats. As such, the firm is of the opinion that
it might prove to be more economical and competitive to import
the product as needed, rather than maintain domestic production.
The possible suspension of the duty may be a significant factor in-
fluencing their decision.

The column 1 duty rate for zoalene is 9.5 percent ad valorem; the
LDDC rate of duty is 8.1 percent ad valorem; and the column 2
duty rate is 7 cents per pound plus 67.5 percent ad valorem. Zoa-
lene is not eligible for duty free treatment under the GSP but is
eligible for CBERA duty free treatment.

Since there is only one domestic producer of this product, produc-
tion data cannot be published because they would reveal confiden-
tial business information. ‘

Zoalene accounts for less than a 10 percent market share among
coccidiostats. The overall U.S. market for coccidiostats is estimated
to amount to about $75 million to $100 million annually. There are
at least three other such drugs that are more commonly used and
together hold approximately 70 to 90 percent of the market, accord-
ingly to industry sources. They could, conceivably, be substituted in
place of zoalene. In general, however, the use of a particular cocci-
diostat in a given situation is determined by the species of coccidia
involved and/or on whether the chemical agent is approved for use
in the particular species and/or class of specifies needing treat-
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ment. Each of the coccidiostats has its own range of effectiveness.
Thus, although some are used more commonly than others and
may be able to be substituted for one presently in use, they do not
necessarily cover the same scope in terms of species.
Import data are unavailable because this product is classified in
a residual or “basket” TSUS category. According to an industry
source, however, there have been no imports of zoalene in the last
five years. The major sources for this product are Israel and Spain.
‘An industry source has quoted an approximate market price of
$2.00-$5.00 c.if. per pound for this product, using the current
- market price from Spain as an example.
Revenue losses are estimated to be $14,000.

SECTION 242. SECONDARY BUTYL CHLORIDE

(Originally introduced as H.R. 1546 by Mr. Broyhill)

This section would add item 907.55 to the appendix to the Tariff
Schedules of the United States (TSUS) to provide for a suspension
of the column 1 rate of duty for secondary butyl chloride until De-
cember 31, 1990. The column 2 rate of duty would not be changed.

The primary use of secondary butyl chloride is in the production
of sec-butyllithium, a powerful chemical base and alkylating agent.
Sec-butyllithium is in turn used by pharmaceutical and specialty
chemical firms in the production of high-value-added chemicals.

Secondary butyl chloride is not currently produced in the United
States, nor is it likely to be in the near future because of the exten-
sive capital investment required, the corrosive materials used in
the process, and the risks the producers must take. Downstream
products of secondary butyl chloride, notably sec-butyllithium, are
produced in the United States, and the suspension of import duties
on secondary butyl chloride would allow domestic firms to compete
more effectively with foreign producers of downstream products.

Secondary butyl chloride is classified under TSUS item 429.47,
which has a column 1 rate of duty of 18 percent ad valorem, and a
column 2 rate of 114.5 percent. Imports from eligible countries may
qualify for the GSP and imports from beneficiary Caribbean coun-
tries may be eligible for duty free treatment under the CBERA.

Separate import data for secondary butyl chloride is not avail-
able. Imports of secondary butyl chloride are estimated to have re-
mained at a level of about 400,000 pounds, valued at about
$500,000, since 1980.

The only two known importers of secondary butyl chloride are
Lithium Corporation of America, located in Bessemer City, NC, and
Foote Mineral and Chemicals, located in Johnsonville, TN. Both
use secondary butyl chloride in the production of sec-butyllithium
and purchase from the only known foreign producer, Deutsche
Texaco AG Chemie of West Germany.

Assuming the import quantities and price levels of 1984 remain
unchanged, the potential annual loss would amount to $9,000.
Import quantities are not expected to increase significantly because
of limited demand for the downstream chemical products.
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SECTION 243. CERTAIN NONBENZENOID VINYL ACETATE-VINYL
CHLORIDE-ETHYLENE TERPOLYMERS

(Originally introduced as H.R. 2309 by Mr. Roe)

Section 243 would suspend the column 1 rate of duty on imports
of nonbenzenoid vinyl acetate-vinyl chloride-ethylene terpolymers,
containing by weight less than 50 percent derivatives of vinyl ace-
tate, until December 31, 1990.

Vinyl acetate-vinyl choloride-ethylene terpolymer is a graft poly-
mer and is used mainly in the mahufacture of protective sheathing
for fiber optic telecommunications cable. Small quantities of the
terpolymer are also used as impact modifiers in the manufacture of
rigid plastic profile forms for the construction market.

The terpolymer covered by this legislation is not now produced

“domestically and reportedly has no directly competitive domestic
counterpart in the fiber optics sheathing market. The terpolymer is
known to be imported by two U.S. firms at present.

Pantasote uses imported graft polymers to manufacture a patent-
ed plastic compound used to manufacture protective sheathing for
fiber optic cable. It is the sole supplier of this patented material
which it sells to a leading U.S. telecommunicatons company. The
purpose of the proposed duty suspension is to enable Pantasote to
continue to profitably manufacture this product, and to enable the’
telecommunications company to produce fiber optics competitively.
No other U.S. company is producing these graft polymers.

Vinyl acetate-vinyl chloride-ethylene terpolymers, containing by
weight less than 50 percent derivatives of vinyl acetate, is classified
under TSUS item 445.48, which provide for other vinyl resins. Item
445.48 has a column 1 duty rate of 5.7 percent ad valorem and a
column 2 rate of 43.5 percent. The rate for LDDC’s is 5.3 percent ad
valorem. It qualfies for GSP and CBERA duty free treatment.

There had been no domestic production since 1984 when the sole
U.S. producer, Pantasote decided to go offshore to fulfill its needs
for the product.

Official import statistics for the terpolymers covered by this leg-
islation are not available. Imports of this product come from a firm
in West Germany that is reportedly the only source producing a
terpolymer with the properties necessary to meet the strict stand-
ards of the fiber optics industry. Pantosote, Inc. is the principal im-
porter of the product. It began importing this material at the end
of 1984 and projects that imports will be less than 5 million pounds
in 1985, and will be less than 10 million pounds by 1989. Prior to
1984, imports of this terpolymer were negligible.

Based on projected imports, annual revenue loss is estimated to
be from $196,000 to $419,000 in 1989 depending on how much of
each type of the product is imported.

SECTION 244. TUNGSTEN ORE

(Originally introduced as H.R. 2360 by Mr. Flippo)

The legislation would suspend the column 1 rate of duty on tung-
sten ore until December 31, 1990. The column 2 rate of duty would
not be affected. - :
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Tungsten ore is the crude mineral form from which tungsten
metal is obtained. The extreme hardness of tungsten makes it a
perferred metalworking material for cutting edges of machine tools
subject to intense wear or abrasion, as well as for metal surfaces in
forming and shaping dies. The mining and petroleum industries,
for example, use considerable quantities of tungsten carbide in drill
bits, in the cutting edges of earth moving equipment, and in crush-
ing machinery.

Mill products made from tungsten metal powder are used by the
electronics and electrical industries.

In 1984 the end uses of tungsten were as follows: metalworking,
mining and construction machinery and equipment, 75 percent;
electrical machinery and equipment, 9 percent; lamps and lighting,
T percent; transportation, 5 percent; and other, 4 percent.

According to industry sources, in the past few years there has
been very little domestic tungsten concentrate available for the
processing industry since (1) mine production has been at low levels
for three years due to low concentrate market prices, and (2) most
mine production has been captively consumed by producers of am-
monium partungsate. The United States relied on imports of tung-
sten ore and concentrate for over 55 percent of reported consump-
tion for the past three years, with well over half of the imports en-
tering duty-free as a result of GSP. Domestic mining/processing
companies purchase imports to augment their own production and
could, therefore, benefit from the temporary duty suspension which
woulii have the result of lowering the cost of the imported raw ma-
terial.

U.S. imports of tungsten ore and concentrate are classified in
TSUS item 601.54 with a column 1 duty of 17 cents per pound.
gglggzn ore is eligible for duty-free entry under both the GSP and

The tungsten industry is highly concentrated, and most compa-
nies are vertically integrated. In 1984, about 95 percent of the do-
mestic tungsten concentrate production came from three mines in
California and Colorado. Most major domestic mines operated
below capacity or were temporarily closed, primarily due to low
concentrate prices and demand. Mine capacity utilization was 24
percent in 1984.

U.S. imports of tungsten ore increased from 11.3 million pounds
in 1980 to 12.8 million pounds in 1984. In 1984, tungsten ore was
supplied by Canada (25 percent), Bolivia (22 percent), Thailand (13
percent), Portugal (10 percent) and Peru (10 percent). There were
no imports of tungsten ore from column 2 sources. Of the GSP im-
ports, Bolivia accounted for 32 percent; Thailand, 18 percent; Por-
tugal, 15 percent; and Peru, 15 percent.

U.S. exports of tungsten ores decreased from 2.0 million pounds
in 1980 to .3 million pounds in 1984. The market for tungsten ore
in 1984 were West Germany, 38 percent; Austria, 22 percent;
Brazil, 19 percent; Mexico, 16 percent; and France, 5 percent.

Apparent U.S. consumption of tungsten concentrates (pounds of
contained tungsten) decreased from 20.4 million pounds in 1980 to
18.9 million pounds in 1984.

Based on the levels of total and GSP imports of tungsten ore in
1984, it is estimated that enactment of this legislation would result
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in the loss of customs revenues of approximately $659,000 annual-
y.

SECTION 245. CERTAIN STUFFED TOY FIGURES

(Originally introduced as H.R. 2335 by Mr. Gradison)

Section 245 would temporarily suspend the column 1 rate of duty
applicable to imports of toy figures of animate obJects, not having a
spring mechanism and not exceeding 25 inches in either length,.
width, or height and valued over 10 cents per inch of height, classi-
fied in item 737.30 of the TSUS. The duty suspension would be in
effect through December 31, 1990.

These products are stuffed toy animals or figures having pre-
dominantly humanoid or animal-like features and are not common-
ly known as dolls. Stuffed toy figures of animate objects range from
small inexpensive curiosities to larger-than-life-size animals and
characters costing many hundreds of dollars. One category of
stuffed animal is the low-quality, inexpensaive animal of rather
simple design, generally used as prizes in carnival games. However,
the proposed legislation only covers those figures valued over 10
cents per inch of height, a category in which few carnival stuffed
toys fall. The remaining stuffed toys either have a smooth cloth ex-
terior or are plush—a trade term referring to a soft and pliable
stuffed toy generally having a furry or velvet-like exterior that
may simulate the coat of a living animal.

Although this product group consists of toys both for children’s
use and for collection or decoration, most stuffed toys are mtended
for use as children’s toys.

Complete stuffed toy figures and skins for such figures are do-
mestically produced. Because stuffed toy animals are often large-in
size, reduced freight costs are often more important than higher
labor costs in encouraging domestic production. Therefore, domes-
tic production is generally concentrated in the largest toys and im-
ports in the smaller sizes. However, the freight cost for skins is a
much less important factor than the labor cost, so that there is sig-
nificant domestic production consisting of stuffing imported skins.
In general, imports are said to be comparable in quality to domesti-
cally produced stuffed toys. The duty suspension proposed by this
legislation was originally proposed as a part of broader legislation
that eventually resulted in a temporary duty suspension on stuffed
dolls, doll skins and stuffed or filled toy figures of inanimate ob-
jects. These items are the subject of H.R. 2238 introduced by Con-
gresswoman Schneider: Items covered by TSUS 737.20 were re-
moved from the 1982 legislation because of opposition from some
importers and producers.

This new proposal results from the varied application of duty-
free treatment of the subject articles under GSP and CBERA.
Korea, the leading foreign supplier exceeded its competitive need
limitations and Taiwan lost its duty free eligibility on July 1, 1985
for the same reason. China, the third largest supplier is not eligible
for any preferential tariff programs. The remaining suppliers are a
mixed bag, some having only GSP eligibility and some having that
and CBERA. Most of the larger U.S. firms in the stuffed toy indus-



179

try source from more than one of these countries, some from all
geven. _

The subject toys are currently dutiable at a column 1 rate of 5.9
percent ad valorem, column 2 of 70 percent and an LDDC rate of
b.5 percent.

For the purposes of Customs classification, the terms “animate”
has traditionally included only animals or humanoid figures (other
than dolls) that are predominantly earthly in nature. Nonearthly
creatures, robots, machines, and vegetable or mineral objects
vested with human or animal features are excluded, as are crea-
tures that are hybrids of two or more earthly creatures.

The production of the subject articles was $86 million in 1980
and increased to 163.1 million in 1984. This includes the value of
imported parts incorporated in the toys. Production using imported
215181315 increased by approximately 75 percent between 1983 and

‘Specific information concerning the domestic industry producing
only the products covered by the legislation is not available. How-
ever, there were approximately 200 U.S. firms producing all type so
dolls and stuffed toys in 1984. Employment in the doll and stuffed
toy industry, which prior to 1982 had been declining, recovered
somewhat in 1984, rising to about 7,800 employees, including about
6,600 production and related workers. The industry is concentrated
in‘-New York, New Jersey, California, and the New England states.

Nearly all domestic producers, including all the major firms,
import to some extent. These activities range from the importation
of skins to significant investment in foreign production facilities for
supplying both U.S. and foreign markets. Although there is some
production of complete stuffed toys in the United States, most do-
mestic producers of the toys covered by the legislation rely on im-
ported skins. Those toys that are entirely manufactured in the
United States are either the very large toys or those toys sold as
specialty items that do not usually compete in the “children’s” toy
market.”

Imports of the subject articles increased from 38.7 million units
in'1980 to 166.7 million units in 1984. As previously stated the top
3 importing countries were Korea (58 percent), Taiwan (27 percent)
and China (6 percent). Imports under the GSP were 47.1 million
units in 1984. CBERA imports were 600,000 imports in 1984.

U.S. exports of stuffed toy figures of animate objects consist pri-
marily of (1) unfinished goods intended for further processing and
reexport to the United States and (2) high-priced specialty items
that compete in other markets in the same manner that U.S. im-
ports form developed countries compete in the U.S. market. As
such, U.S. exports were extremely limited, not exceeding 7 percent
of producers; shipments in any year of the period 1980-84, and usu-
ally far less than that.

Consumption increased from $145.4 in 1980 to $465.5 million in
1984. Imports as a share of consumption (in value) rose from 43
percent in 1980 to 65 percent in 1984. If the import value is inflat-
ed to the first U.S. billing value the 1984 figure swells to 80 per-
cent.

Assuming that imports from Korea and Taiwan remain ineligible
for duty-free treatment under the GSP during 1986-90 and that
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China does not gain GSP eligibility during the period, the enact-
ment of the legislation would result in an estimated customs reve-
nue loss of $25 million to $30 million.in 1986 and an estimated
annual loss of $20 milion to $25 million during 1987-90.

SECTION 246. CERTAIN PLASTIC SHEETING

(Originally introduced as H.R. 2347 by Mr. Mrazek)

Section 246 would provide duty-free treatment to one type of
plastic sheeting presently classified in item 774.55 of the TSUS. A
new item 774.52 would be added to grant duty-free entry to articles
from countries entitled to column 1 duty rates. The column 2 rate
of duty would remain 80 percent ad valorem. :

The material covered by H.R. 2347 is lead-impregnated, transpar-
ent, plastic sheet, generically termed “acrylic sheet,” which com-
bines two properties—superb light transmission and radiation
shielding. Included in the general composition of the sheet is lead.
in the amount of 30 percent by weight, although this can vary from
lot to lot by about 1 to 3 percent. A sheet containing about 13 per-.
cent lead by weight is expected to enter the market soon.

Leaded acrylic sheet is used in a variety of products, ranging
from shielding screens that allow doctors to view X-ray treatment
while being protected from X-ray exposure to filters that control.
the amount of X-ray exposure to the patient.

Hospital officials reportedly do not consider unleaded acrylic.
sheet to be an acceptable substitute for leaded acrylic sheet as a
rad}ilation barrier, which is at present the only use for leaded acryl-
ic sheet. .

The current column 1 rate of duty for the subject sheeting is 6.1
percent ad valorem, the LDDC rate is 5.3 percent and the column 2
rate is 80 percent. The product is eligible for duty-free entry under
both GSP and CBERA.

Although a licensing agreement exists to produce the polymer,
no U.S. commercial production is currently occurring.

There is one importer of leaded acrylic sheet from Japan, pres-
ently the only source of the product. During 1980-84 imports of the
product ranged from helow $200,000 in 1980 to approximately
$450,000 in subsequent years. The current market price for the
leaded sheet ranges from about $12 per square foot to about $170
per square foot.

- Estimated revenue losses are $30,000.

SECTION 247. DUTY FREE ENTRY OF PERSONAL EFFECTS AND EQUIPMENT
~ OF PARTICIPANTS AND OFFICIALS INVOLVED IN THE 10TH PAN AMERI-
CAN GAMES

(Originally introduced as H.R. 2723 by Mr. Jacobs)

The proposed legislation would add a new temporary provision to
the Appendix to the TSUS to grant duty-free entry into the United
States for the personal effects, equipment, and other articles of for-
- eigir participants coming to Indianapolis, Indiana in 1987 for the
Tenth Pan American Games. Similar duty treatment would also be
provided to articles entered by officials for the Games, accredited
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members of delegations, immediate family members of any of the
above, and any servants to such persons. The duty suspension
would be administered under the terms of regulations promulgated
by.the Secretary of the Treasury and would continue through Sep-
témber 30, 1987. The new tariff item, designated as Appendix item
Q15 10, would be for articles entered after May 31, 1986.

..The proposed legislation is similar to a prekusly enacted provi-
sion which granted temporary duty-free entry to articles brought to
the United States for use during the Los Angeles Olympic games
held in 1984. Specifically, proposed TSUS item 915.10 would utilize
the same article description (other than the different reference to
the title of the Games) as was employed in prior TSUS item 915.00,
which expired on September 30, 1984. The duty suspension is condi-
tional that the articles are required to be consumed, destroyed or
exported and not to be sold commercially in the United States. The
Secretary of the Treasury is empowered to issue regulations con-
cerning the scope and operation of item 915.10.

, With the duty suspension provision, persons eligible to use it
would not be compelled to obtain a temporary importation bond for
the amount of customs duties otherwise applicable, then wait for a
duty refund following proof that the articles had been exported
from the United States.

There would be no effect on revenue.

SECTION 248. DOLL WIG YARNS

(Originally introduced as H.R. 2306 by Mr. Manton)

" This section would suspend until December 31, 1990, the column
1 rate of duty on certain specialty yarns of manmade fibers covered
by TSUS items 309.32 and 309.33. The column 2 rate of duty would
remain unchanged.

The manmade fiber yarns covered by this bill include grouped
nylon, polypropylene, or modacrylic fibers of continuous length—
referred to as filaments—that are colored and not textured, wheth-
er or not curled. These yarns are packaged on spools or other con-
tainers not more than 6 pounds each. Although these yarns are
used by proponents of the bill to produce doll wigs, they are also
used in a variety of other products, most notably handcraft rugs,
macrame items, and baler twine.

The proposed legislation was introduced by Representative
Thomas Manton on behalf of A&B Artistic Wig Corporation on
Long Island City, New York, which claims that the specialty man-
made-fiber yarns used to produce wigs for dolls are not domestical-
ly produced and therefore should be eligible for duty-free treat-
ment.

The average ad valorem equivalent (AVE) duties paid on all im-
ports under the categories covered by this legislation ranged from
10.3 to 14.7 percent in 1984. U.S. imports of the subject yarns are
not controlled under the MFA. Additionally, these yarns are not el-
igible for duty free treatment under GSP of CBERA.

Because the level of domestic production of certain specialty
manmade fiber yarns used to manufacture wigs for dolls is low,
specific information identifying this sector of the manmade fiber
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industry is not available. However, it is estimated by the American
Yarn Spinners Association that there are fewer than 10 domestic
producers. '

Industry sources believe that U.S. production of the subject yarn
is less than 1 million pounds annually .

U.S. imports were estimated to have been 106,000 pounds in 1980
increasing to 431,000 pounds in 1984. During 1984, the leading.
sources were believed to be Japan, Taiwan, West Germany, and the
United Kingdom. A&B Artistic: Wig Corporation expects to import
about half a million pounds per year of these yarns for doll wigs.

The import duties for 1984 that would not have been collected
had this legislation been in effect were approximately $138,000 at
the column 1 rates.

SECTION 249. CARDING AND SPINNING MACHINES

(Originally introduced as H.R. 2310 by Mr. Schulze)

This legislation would amend the Tariff Schedule of the United
States (TSUS) to suspend the existing column 1 rate of duty on
spinning, twisting, doubling, and other machines specially designed
for. wool.- The provision would also cover machines used to prepare
for spinning wool intended for specified applications. Machines for
making combed wools (worsted) yarn would be excluded.

The subject machines are used in the preparation of wool and
the manufacture of yarns. '

~Spinning .machines .are used to reduce the roving (soft strand of
loosely assembled fibers made from sliver for spinning into yarn) to
the required fineness, and to twist and then wind the yarn onto a
cap, bobbin, or paper tube.

Doubling machines simply take two, three, four or more single
strands of sliver (untwisted continuous brand of fibers resulting
from the carding process) or yarn and wind them onto one cone.
The purpose of this operation is to increase the uniformity of the
strand which is ultimately to be transformed into finished yarn.

The legislation was introduced on behalf of the members of the
Northern . Textile Association (NTA), textile fabric manucfaturers
located primarily in, the Northeastern States. The association was
primarily interested in machines specifically intended for spinning
and carding wool into yarns, since it reports few such machines are
domestically produced.

Spinning, twisting doubling, and other machines specially de-
signed for wool are provided for in TSUS item 670.04. This provi-
sion includes all machines used to produce yarns from wool; howev-
er, the Customs National Import Specialist indicates that identify-
ing those machines which are “specially designed’ can be difficult.
The column 1 rate of duty is 5.3 percent ad valorem and the
column 2 rate is 40 percent. Imports are eligible for- GSP and.
CBERA.

According to industry sources; between 30 and-460- domestic firms
produce spinning, twisting, doubling or other machinery designed
for producing yarn from wool, cotton, synthetics, or blends.

Estimated U.S. production of all spinning, twisting, doubling, or
other machinery designed to prepare yarns (including those from
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“wool) increased by 12.5 percent from $57.5 million in 1980 to $64.7
million in 1984. Since the majority of these machines are capable
of processing wool, cotton, and synthetics, it is not possible to dif-
ferentiate based on fiber type. Few of these machines are manufac-
tg:led or designed solely to produce wool, according to industry offi-
cials.

The quantity of imports increased irregularly from 262 units
valued at $398,000 in 1980 to 391 units valued at $2,151,000 in 1984.

In 1984, the principal sources of U.S. imports of these machines
were West Germany (accounting for 37 percent of total imports),
France (accounting for 36 percent of total imports), and Belgium
(representing 22 percent of total imports). :

U.S. exports of these machines averaged about 1,500 units per
year during 1980-1984. (Exports of machinery based on type of
yarn produced are unavailable.) Canada and Mexico were the prin-
cipal markets for these exports.

During the period 1980-84, apparent U.S. consumption of all
spinning, twisting, doubling, and other machines designed for pre-
paring and producing yarn (including wool yarns) increased from
$134.7 million in 1980 to $236.7 in 1984, .

Based on 1984 import levels, annual revenue loss would average
approximately $104,000 during 1986-88.

SECTION 250. CERTAIN BICYCLE PARTS

(Originally introduced as H.R. 2350 by Mr. Rostenkowski)

The proposed legislation would affect the customs treatment of
bicycle parts in two areas. First, it would continue the duty-free
treatment of certain parts from June 30, 1986, until December 31,
1990. Some bicycle parts would be deleted from the enumeration of
articles now afforded duty-free entry, while others would be added
to that list. With the exception of caliper brakes, none of the parts
which would be covered by the amended duty suspension provision
are produced on a commercial scale in the United States. Second,
the legislation would continue during the same time period the pro-
hibition on the application of the Foreign-Trade Zones Act to bicy-
cle component parts unless those parts are reexported, either as
parts or as components of complete bicycles.

Most bicycle parts are made from steel, alloy metals, rubber, or
plastics materials. U.S. bicycle manufacturers either produce parts
in their plants or purchase from domestic or foreign sources the
parts needed to manufacture bicycles. With one exception, certain

" parts (primarily those for multispeed lightweight bicycles) are not
produced in the United States and currently enter duty-free under
temporary TSUS item 912.05 an 912.10. Many of the imported
parts are said to be a higher quality than similar U.S. parts; U.S.
producers of bicycle components face significant direct price and
quality competition for all of the parts they supply.

Most bicycle parts, when imported separately, are classified as
“parts of bicycles” in TSUS item 732.30 through 732.42. Other com-
ponents, however, are classified in accordance with general head-
note 10(ij) under more specific (often eo nomine) provisions else-
where in the TSUS. The column 1 rates of duty on the subject
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parts are currently suspended but absent suspension these rates
range from approximately 5 percent AVE to 11 percent AVE. Some
of the items are GSP eligible and all are eligible for CBERA. )

. Two industries produce articles involved in the proposed legisla-
tion: the domestic industry manufacturing bicycle components and
that producing bicycles. Manufacturers of bicycles also make cer-
tain basic parts, such as tubing for fames, handlebars, rims for
v‘;}.leels, and other parts requiring basic bending and pressing oper:
ations.

With the exception of caliper brakes, there are no U.S. firms
known to be producing on a commercial scale any of the articles
which would enter duty-free under this legislation. One firm, Dia-
Compe, Inc. a wholly owned subsidiary of Yoshigai-Kikai Co., Ltd.,
Osaka, Japan, produces caliper brakes. However, all the caliper
brakes produced by Dia-Compe are assembled from parts imported
free of duty from its parent company. The only product which the
firm produces is caliper brakes.

The bicycle component parts industry consists mainly of small
businesses, the number of which is believed to have decreased
below fifty in 1984; employment was estimated to be about 1,500 in
that year.

In 1984, eight firms accounted for virtually all of the domestic
output of bicycles. According to their estimates in recent annual re-
ports, Huffy accounted for “in excess of 40 percent” and Murray-
Ohio for about 36 percent of U.S. producers’ shipments. In 1984,
total employment in the bicycle industry amounted to an estimated
5,500 employees.

Imports of bicycles increased from 2.2 million units in 1980 to 4.7
million in 1984. On a quantity basis, Taiwan and Japan were the
two principal suppliers of bicycles in 1984, providing the United
States with 3.7 million units, or 78 percent, and 584,000 units, or 12
percent, respectively, of total imports. In 1984, U.S. imports of bicy-
cles from sources assessed the column 2 duty rate amounted to
38,245 bicycles, valued "at $927,647. Complete data on U.S. imports
of bicycle component parts are not available; as a result of general
headnote 10(ij), certain articles are classified in broad or residual
TSUS items covering many other types of articles. Imports of those
items for which data are available decreased from $208 million in
1980 to 204 million in 1984. The principal sources of such imports
in 1984 were Japan, $88.7 million or 46 percent; Taiwan, $72.3 mil-
lion, or 35 percent; Italy, $13.7 million, or 7 percent; and the Re-
public of Korea, $11.7 million, or 6 percent.

A substantial proportion of parts of bicycles provided for in vari-
ous TSUS items in schedule 7, part 5, subpart C, now enter free of
duty under TSUS item 912.10. Complete separate data are not cur-
rently available on the volume of such duty-free imports in 1984,
However, partially estimated data for such imports recorded $1.1
million under TSUS item 912.05 (generator lighting sets) and an es-
timated $60.0 million under item 912.10. In 1984, duty-free imports
entering under item 912.10 accounted for 44 percent of total im-
ports dutiable and duty-free, of all parts entered in subpart C, part
5, of schedule 7. .

Data on U.S. exports of bicycle parts are available only for those
parts of bicycle classified in the STUS under schedule 7, part 5,
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‘subpart C of the TSUS, and for bicycle tires and tubes. Exports of
‘thesé parts decreased from $14.5 million in 1980 to $12.0 million in
1984, The articles covered in the proposed duty suspension are not
exported because they are not produced in the U.S. with the excep-
‘tion'of Dia-Compe caliper brakes which are not exported.

Exports of bicycles decreased from 92,000 units in 1980 to 31,000

‘units in 1984. The data illustrate that exports of bicycles have not
‘been important for the U.S. bicycle industry. Thus, the continued
-restriction of FTZ operations to the manufacture or reexport of fin-
ished bicycles or parts would appear for practical purposes to pre-
“clude the use of zones for bicycle production or assembly.
"~ Comsumption of parts increased form $226.9 million dollars in
1980 to $236.2 million dollars in 1984. Consumption of bicycles in-
czéeised from $680.4 million dollars in 1980 to $822.4 million in
1984.. :

Based on 1984 data, apparent U.S. consumption of caliper brakes
was about 3.3 million brakes, 2.3 million of which were supplied by
imports. Consumption of bicycle tires and tubes decreased from
11.8 million units in 1980 to 9.5 million units in 1983.

Using several assumptions it is estimated the extension of the
FTZ provision would result in a savings of $1.5 million.

The extension of the duty free status of certain bicycle parts
would result in a revenue loss of $5.8 million in 1986.

SECTION 251. 1-(3-SULFOPROPYL) PYRIDINIUM HYDROXIDE

(Originally introduced as H.R. 4196 by Ms. Oakar)

‘This section, would suspend for two years the column 1 rate of
duty on imported 1-(3-sulfopropyl) pyridinium hydroxide, classified
in item 406.42 of the Tariff Schedules of the United States (TSUS).
It would amend subpart B of part 1 of the Appendix to the TSUS to
add a new item 906.48, with dutyfree entry for articles from
column 1 countries. The suspension would commence 15 days after
the date of enactment and end on Dec. 31, 1990. The column 2 rate
of duty would remain unchanged.

‘The chemical, 1-(3-sulfopropyl) pyridinium hydroxide, is a liquid
with a density of approximately ten pounds per gallon. It is synthe-
sized from propane sultone and pyridine. The subject chemical is
used exclusively in a proprietary formulation for copper and nickel
electroplating baths.

At the present time, this chemical is classified in TSUS item
406.42 (other heterocyclic compounds and their derivatives) with a
column 1 rate of duty of 13.5 percent ad valorem. The column 2
rate of duty is seven cents per pound plus 52 percent ad valorem.
The product is not eligible for duty-fee entry under the Generalized
System of Preferences (GSP); however, it is eligible for duty-free
treatment under Caribbean Basin Economic Recovery Act (CBERA)
and under the United States-Israel Free Trade Area Implementa-
tion Act of 1985 as indicated in the Special column. No least devel-
oped developing countries rate of duty is provided.

Industry sources and Commission records show that there were
no U.S. producers of 1-(3-sulfopropyl) pyridinium hydroxide in the
past five years. The Shell Chemical Company, the only U.S. produc-
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er of propane sultone, one of the raw materials used to synthesize
1-(3-sulfopropyl) pyridinium hydroxide, stopped production of pro-.
pane sultone due to the associated industrial hazards. i

As the subject chemical is classified in a residual (basket) TSUS
item, the separate quantity or value of imports during 1980-85 are
not available. Industry sources estimate that during this period a
total of approximately 250,000 pounds of the subject chemical,;
valued at about $625,000, were imported into the United States. It
is estimated that imports can be expected to grow by approximate-
ly ten percent each year during 1986-88. ;

According to industry sources, there are no U.S. exports of the
subject chemical.

Domestic consumption during 1980-85 was essentially the same
as imports.

Based on estimates from industry sources, the expected customs
revenue losses are $19,000 in 1987 and $20,000 in 1988.

SECTION 252. D-6-METHOXY-A-METHYL-2-NAPHTHALENEACETIC ACID AND
ITS SODIUM SALT

(Originally introduced as H.R. 4283 by Mr. Wirth)

The proposed legislation would establish a new item in the Ap-
pendix to the Tariff Schedules of the United States (TSUS) in order
to afford temporary duty-free treatment to imports of d-6-methoxy-
a-methyl-2-naphthaleneacetic acid from countries entitled to
column 1 rates of duty. The column 2 rate of duty would not be
affected by the bill, and the suspension of the column 1 rate of
duty would continue through December 31, 1990.

The subject products are pharmaceutical intermediates which
are covered by U.S. and foreign patents and are utilized in the
manufacture of anti-inflammatory drugs used to treat arthritis. Ac-
cording to the proponent of the legislation—the owner of the pat-
ents—basic materials are exported from the United States to the-
Bahamas and to Ireland, which grant duty-free entry thereoto on
the basis that there is no domestic supplier of the :materials (be-
cause of the patents). In those two countries, -the:basic materials
are manufactured into the subject intermediates, which are then:
shipped to Puerto Rico for futher processing and packaging; the in-
termediates contain both U.S. and foreign component: chemical
products. It is believed that no substitute for the finished drugs
exists for those persons for whom it is prescribed. Because of the
patents, no U.S.-produced alternative source for the subject inter-
mediates exists. The acid, known as naproxen, has the chemical
formula C14H1403 and the sodium salt has the formula
C14H13Na03.

These products are classified in item 412.22 of the TSUS, which
covers nonenumerated analgesics, antipyretics, and nonhormonal
anti-inflammatory agents. These articles are dutiable at a column 1
rate of 7.6 percent ad valorem, a least developed developing coun-
tries rate of 6.8 percent ad valorem, and a column 2 rate of seven
cents per pound plus 47.5 percent ad valorem. Imports from benefi-
ciary countries under the GSP and the Caribbean Basin Economic
Recovery Act (CBERA) are eligible for duty-free entry as are prod-
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ucts of Israel. The column 1 rate of duty for this tariff item will be
reduced as of January 1, 1987 to 6.8 percent ad valorem as a result
‘of concessions granted in the Tokyo round of the Multilateral
‘Trade Negotiations. _

“ There is no known domestic production of the subject products.
Syntex Corporation, the owner of the patents on these products,
manufactures some of the raw materials for the subject products at
their.facility in Boulder, Colorado.

-~ Because there is only one firm involved in trading these interme-
diates, such data cannot be included since they would reveal confi-
dential business information. _

"It is believed that the maximum customs revenue loss annually
during the period of the duty suspension would range from
$150,000 to $325,000, varying with the quantities of the subject
products imported and with the amount of drawback of customs
duties claimed by the U.S. importer-exporter.

SECTION 253. CERTAIN PESTICIDES

(Originally Introduced as H.R. 4372, H.R. 4374, and H.R. 4377 by
Mr. Schulze) .

The first provision of this section would suspend the column 1
rates of duty for dinocap and mixtures of dinocap with application
adjuvants classified under items 408.16 and 408.38 of the Tariff
Schedules of the United States (TSUS) until Dec. 31, 1990. The bill
would amend subpart B of part 1 of the Appendix to the TSUS to
add items 907.26 and 907.29 with free duty for articles from coun-
tries entitled to MFN treatment commencing on or after the 15th
day of enactment and ending on or before Dec. 31, 1990. The
column 2 rate of duty would remain unchanged.

Dinocap is a fungicide-miticide used to control powdery mildew
and mites, primarily on apples and other tree crops, vine crops,
curcubits, and onamentals. It is imported as both the technical
grade and as a finished product containing application adjuvants.
There are U.S.-produced fungicides and other U.S:.-produced miti-
cides; however, there are few, if any, pesticides that are effective
on both of these areas. In addition, use of dinocap-resistant strains
as has occurred with other fungicides and miticides, according to
statements from the producer.

Dinocap is presently classified under item 408.16, fungicides, not
artificially mixed. Articles entered under this item number are
presently dutiable at a column 1 rate of 11.5 percent ad valorem, a
LDDC of 11.1 percent ad valorem, and a column 2 rate of 7 cents
per pound plus 40 percent ad valorem. Effective July 1980, the
present item number was established with concessions for a staged
reduction in the column 1 rate to a final rate of 11.1 percent ad
valorem as of January 1987.

Mixtures of dinocap with application adjuvants are currently
classified under item 408.38, other pesticides. The column 1 rate
and LDDC rate are currently 0.8 cents per pound plus 9.7 percent
ad valorem, while the column 2 rate is 7 cents per pound plus 31
percent ad valorem. The column 1 rate was not subject to annual
staged reductions as a result of the Trade Agreements Act of 1979.
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Prior to the enactment of this Act, these products were classified in’
item 405.15, with a column 1 rate of 1.7 cents per pound plus 12.5'
percent ad valorem. Articles classified in either item 408.61 or item
408.38 are eligible for duty-free treatment under the CBERA, the
GSP, and the United States-Israel Free Trade Area Implementa-
tion Act of 1985.

During 1981-84, dinocap and its preparations were produced in.
the United States by Rohm and Hass, at their plant in Philadel
phia, Pennsylvania. In 1985, Rohm and Haas stopped production of
dinocap, but continued to manufacture the preparations using im-
ported material. The data, however, is not available because to do
so would reveal business confidential material.

According to an industry source, U.S. imports of these products
in 1985 amounted to approximately 276,000 pounds, valued at $1.2
million. All of these imports came from Italy and were shipped to
Rohm and Haas. There were no imports from any other sources.
The Commission staff was not able to identify any imports of these
products during 1981-84 as these products were classified in
“basket” TSUS item numbers.

Exact export data for these products are not available as they
are classified in residual Schedule B item numbers.

Data for domestic consumption of these products are not avail-
able; however, an industry source indicated that domestic consump-
tion in 1985 was nearly the same as imports.

Based on data provided by an industry source, the estimated
gnmoxal revenue loss during 1986-90 would be approximately

10,000. 4

The second portion of section 253 would suspend the column 1
(MFN) duty on mixtures of 1,1-bis(4-chlorophenyl)-2,2,2,-trich-lor-
oethanol (dicofol) and application adjuvants through Dec. 31, 1990."
The column 2 (statutory) duty is not affected by the bill. The tech-
nical grade (active ingredient) dicofol already is subject to a duty
suspension which expires Dec. 31, 1990. Continuation of that sus-
pension is covered by separate legislation.

Mixtures of dicofol and application adjuvants currentl